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An Independent Bar and Judiciary: 


As American as Baseball and Apple Pie 


D ear Lawyers of The Florida Bar: 

Justice is under fire in the Florida 
House of Representatives. There is 
a bullet train in the House. Proposed 
legislation moves at rapid speed 
with special rules and limited de- 
bate. Unfortunately, the citizens of 
Florida who believe in the indepen- 
dence of the Bar and the judiciary 
have been left at the station. This is 
a call to action to all members of 
The Florida Bar to stop this run- 
away train and to work with those 
members of the Florida House of 
Representatives and Florida Senate 
who respect and understand the 
importance of an independent Bar 
and judiciary. 

It is indeed an honor to serve as 
president of The Florida Bar. As I 
continually travel throughout this 
great state and listen to your con- 
cerns and comments, there is una- 
nimity among us to continue the re- 
sponse to the rhetoric that 
constantly emanates from those who 
seek to destroy The Florida Bar and 
rewrite Article V. We must remain 
united and strong and defeat HJR 
627 and HB 367. 

Proposed constitutional amend- 
ment HJR 627 would amend Article 
V of the Florida Constitution and 
disintegrate Florida’s unified Bar 
and our comprehensive system for 
regulating lawyer conduct and pro- 
fessionalism through the judicial 
branch. It would severely limit the 
Florida Supreme Court’s exclusive 
jurisdiction to regulate the admis- 
sion and discipline of persons admit- 
ted to the practice of law, curtailing 
such regulation to only those activi- 
ties that are “before the courts of 
this state”—and then proclaiming 
that “the professional practice of law 


other than before the courts of this 
state” (by those who may not be 
proven lawyers) would thereafter be 
handled by the legislative branch, 
if at all. 

This regressive measure would 
allow for the creation of “super” dis- 
trict courts of appeal with exclusive 
statewide jurisdiction on any issue 
the legislature might select. These 
new courts could function as 
equals—or even superiors—to the 
Florida Supreme Court on any sub- 
ject, even those presently within the 
Supreme Court jurisdiction per Ar- 
ticle V. This bill would increase the 
threshold for continuation in appel- 
late judicial office, via merit reten- 
tion, requiring a two-thirds affirma- 
tive vote at the ballot box instead 
of a majority. Moreover, judicial 
nominating commissions would be 
completely eliminated from the pro- 
cess of filling vacant judgeships to 
make way for gubernatorial ap- 
pointment of new or replacement 
judges with the advice and consent 
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of the Senate. 

HJR 627 would remove from the 
jurisdiction of the judicial branch the 
power to impose sensible restraints 
on campaign commentary and politi- 
cal activities of incumbent judges 
and judicial aspirants and would give 
this jurisdiction to the legislature. 
This measure would drastically al- 
ter the Supreme Court’s role in pro- 
cedural rulemaking and resolution of 
disputes in state fiscal matters, as 
well as in dealing with various writs 
and how additional judgeships are 
created. 

This resolution demeans the chief 
justice’s role as de facto titular head 
of the judicial system by recasting 
that office as chief administrative 
officer of the “courts established by 
the constitution.” HJR 627 would 
provide that writs issued by the Su- 
preme Court are subject to statutes 
of limitation and that in a criminal 
case the statute of limitations shall 
be no shorter than two years from the 
final judgment or mandate on direct 
appeal in a criminal case. 

Finally, this proposed legislation 
provides that any nonprevailing party 
in any civil proceeding or any defen- 
dant in any criminal proceeding may 
be assessed, as provided by general 
case law, the full cost of all services 
utilized and expenses incurred in 
such proceedings as determined by 
the clerk of the circuit or county court 
to the extent that such services or 
expenses are provided by certain ap- 
propriations, fees, or service charges. 

This resolution would set our state 
back 100 years and the overall effect 
would be to increase the influence of 
politics in the court system. It would 
remove all checks on the politicization 
of judicial selection, place incumbent 
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judges at the whim of the legisla- 
ture or any group of persons dissat- 
isfied with a particular decision, and 
significantly reduce the indepen- 
dence of the judiciary. 

House Bill 367 which passed the 
House of Representatives by a 65- 
50 vote on March 22 eliminates the 
three judicial nominating commis- 
sion appointments by The Florida 
Bar and the three nonlawyer ap- 
pointments that are made by the 
commission members themselves 
and gives the governor the power to 
select all nine members of each 
JNC. This bill would completely 
politicize a judicial selection process 
that was intentionally set up to en- 
sure balance and greater impartial- 
ity within the judicial nominating 
commissions. Moreover, staggered 
commissioner terms, which provide 
both a foundation of experience with 
the process and a balance among the 
appointing authorities, would be 
eliminated. HB 367 drastically 
changes the appointing mechanism 
for judicial nominating commission 
members which was established to 
diversify JNC appointees and en- 
sure impartiality, accountability, 
and bipartisanship. 

The citizens of Florida want their 


judicial system to operate indepen- 
dent of outside influences. This is a 
concept that Americans have held 
dear since learning in grade school 
about the principles of democracy 
and separation of powers. The inde- 
pendence of the judiciary is consid- 
ered to be the key foundation of our 
democratic system of government by 
the overwhelming majority of 
Florida voters. An independent bar 
and judiciary is as American as 
baseball and apple pie. This mes- 
sage must be and will be delivered 
to every voter in the state of Florida. 

The nation’s confidence in the 
judge as an impartial guardian un- 
der the rule of law will be lost if our 
citizens believe that judges are po- 
litically dependent. Former Chief 
Justice John Marshall of the U.S. 
Supreme Court in participating in 
the debates of the Virginia State 
Convention in 1829-30 reminded 
those assembled that the greatest 
scourge ever inflicted upon a people 
was a dependent judiciary. Those 
words of wisdom are still true in 
2001. 

Winning at any cost seems to be 
the motto of some legislators this 
session. But it isn’t winning. It’s the 
destruction of The Florida Bar and 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 
of the State of Florida; 


ers; 


or law; 


malice. So help me God.” 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution 
“| will maintain the respect due to courts of justice and judicial offic- 


“| will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 


“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their busi- 
ness except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or 
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our judiciary without regard for the 
bitter legacy we would be leaving be- 
hind for future generations of law- 
yers and the clients they will repre- 
sent. And it is wrong. 

As we move toward the close of 
this legislative session, The Florida 
Bar has courageously responded to 
these assaults. On behalf of The 
Florida Bar and our outstanding 
board of governors, I thank all those 
judges and lawyers who have worked 
tirelessly in appearing before legis- 
lative committees. These excellent 
lawyers have the compassion and 
aspiration and a hunger for truth 
and justice. They are great lawyers 
and great people. 

As lawyers, we can celebrate ju- 
dicial independence because we all 
know that the courts help make 
America and our wonderful state 
of Florida special by defending our 
freedoms and protecting our rights. 
Judicial independence enriches de- 
mocracy. To undermine this inde- 
pendence would mark a drastic 
departure from our nation by rip- 
ping up our federal and state con- 
stitutions and their values. We 
cannot allow political demagogu- 
ery and special interests to under- 
mine the genius of our constitu- 
tional system. We must fulfill our 
duty to protect the independence 
of the bar and the judiciary. 

The Florida Bar is all of us. Be 
proud to be a member of The Florida 
Bar. With your help, we are confi- 
dent that the independence of the 
legal profession and the judiciary 
and the freedoms they protect will 
be preserved not only this year but 
throughout the 21st century. 


HERMAN J. RUSSOMANNO 


P.S. When you finish reading this ar- 
ticle immediately call, fax, and e- 
mail your state representative and 
state senator and voice your strong 
opposition to HJR 627 and HB 367. 
Please ask your law partners, cli- 
ents, and friends to do the same. Our 
judiciary must remain independent. 
The Florida Bar must remain inde- 
pendent. 
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Executive Directions 


In Memoriam: E. Dixie Beggs 


n the national and inter- 

national scene in 1947 

and 1948, it was a time 

for The Marshall Plan. 
The Taft-Hartley Bill. The Berlin 
Airlift. The Cold War. 

On the Florida scene, E. Dixie 
Beggs was serving as president of 
the Florida State Bar Association 
and guiding such efforts as statu- 
tory revision for the prompt print- 
ing and distribution of legislative 
acts and studies of a proposed uni- 
form sales act and uniform partner- 
ship law. 

He was also a staunch supporter 
of the integrated bar for “regulat- 
ing the bar and maintaining high 
public esteem for our profession.” 
Beggs was comfortable in his role 
as visionary for the association and 
looked forward to the time “when 
we lawyers can trade in our 1907 
model bar association for a brand 
new setup that will put us on the 
offense to preserve the best inter- 
ests of our profession and the public 
that we serve.” The evolution from a 
voluntary state bar association to 
an integrated bar was a couple of 
years away, but Dixie Beggs planted 
the seed. 

When he passed away earlier this 
year on February 26 in his native 
Pensacola, Beggs was the last liv- 
ing president of the former Florida 
State Bar Association. 

Beggs, 92, was born in 1908 and 
graduated from the University of 
Florida Law School in 1931. At the 
university, he led a debate team to 
win national honors and served as 
president of the student body and a 
member of Phi Beta Kappa, Phi 
Kappa Phi, and Blue Key. 

In 1932, he was elected state at- 
torney for the First Judicial Circuit 
at the age of 24. After serving two 
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four-year terms, he decided to enter 
full-time private practice in one of 
the area’s oldest law firms founded 
by Judge A.C. Blount and W.A. 
Blount in 1883. The Pensacola firm 
is now known as Beggs & Lane. 
“Soon Dixie became recognized as 
having one of the nation’s most inci- 
sive legal minds. He served count- 
less clients ably and was called to 
be part of committees making ma- 
jor revisions to codes and forms. 
Dixie technically left formal practice 
shortly after his 70th birthday, but 
no one could ever say that he actu- 
ally retired. He was still involved in 
planning major court actions,” says 
John Appleyard, a historian, author, 
and fellow resident of Pensacola. 
Beggs served as an officer in the 
88th Infantry Division during World 
War II and saw action in Italy. 
Among his decorations were the Le- 
gion of Merit and the Bronze Star. 
A member of Pensacola’s First 
Baptist Church from early child- 
hood, he taught a men’s Bible class 
for over 50 years and was instrumen- 
tal in founding the local Baptist 
Hospital. 
“He was a consummate core-val- 
ues American. He was a great legal 
mind, a man who believed strongly 


in the law,” Appleyard told the 
Pensacola News Journal. 

When Beggs served as Bar presi- 
dent, the organization was volun- 
tary with a membership of 2,126. 
The annual dues were $3 for mem- 
bers who belonged through their lo- 
cal associations and $5 for all other 
lawyers. 

In Beggs’ 1948 annual address to 
the membership, he spoke about the 
future of the Bar: “I hope the day 
will come when we are properly or- 
ganized and adequately financed. 
We will also have a full-time execu- 
tive director who will give a continu- 
ity to our program that is not pos- 
sible under our present arrangement. 
From a well established permanent 
headquarters we may expect to re- 
ceive services of a sort we have not 
heretofore had— practical aids to us 
in our practice. Real legal clinics 
could be arranged and financed. A 
larger and better Bar Journal would 
be published. A professional con- 
sciousness would be aroused in us 
all.” 

I had the privilege of meeting E. 
Dixie Beggs when he attended the 
general assembly last year at the 
Bar’s annual meeting. Surrounded 
by other former Bar presidents, 
Dixie Beggs received a special trib- 
ute for his long legal career and Bar 
work. Since he was sworn in as presi- 
dent at that 1947 general assem- 
bly, many of his predictions for the 
Bar and legal profession have been 
realized. 

To E. Dixie Beggs, we offer our 
gratitude for your direction, profes- 
sionalism, and commitment to this 
Bar and the public it serves. 


JOHN F. HARKNESS, JR. 
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The Anticybersquatting 


Consumer Protection Act 


Two Cases Addressing 
Cybersquatting Before and After the Act 


by Bruce D. Fisher 


“You're a cybersquatter, and, as such, are infringing and diluting my trademark,” said John Smith, of Intermatic 
Corporation, which owned the valid trademark “Intermatic.” John was talking to Mr. Toeppen, who had paid $100 to have 


the name “intermatic” registered as an Internet domain name. 


“No, I’m not. Nothing I’ve done is illegal under the federal trademark laws,” replied Toeppen. “I registered the 
domain name ‘intermatic’ first, and because only one person may register a domain name on the Internet, | have the 
right to use the domain name ‘intermatic’ even though you have registered it as a trademark. However, | would consider 


selling or licensing the domain name ‘intermatic’ to you.” 


Who has superior rights to the “intermatic.com”’domain name? 


“Let’s sue the trademark owner of ‘sporty’s’ and get a court determination that we own the domain name 


registration rights to ‘sportys.com’, 


said the CEO of Sporty’s Farm. “After all, we were first to register ‘sportys.com.’ Also, 


the Anticybersquatting Consumer Protection Act does not apply to us because our registration of the domain name took 


place prior to the Act’s passage.” 
Is this correct? 


s the commercial sector of the economy em- 
braces the Internet, businesses are coming to 
realize the importance of trademarks as domain 
name identifiers—Internet addresses—which 
can direct prospective customers to the correct website 
where a business’ wares or services can be viewed. Sim- 
ply put, many consumers assume that businesses’ trade- 
marks such as “disney” are the Internet addresses of their 
trademark owners. Unfortunately for many businesses, 
this is not the case given the advent of “cybersquatting.” 
The above scenarios present “cybersquatting” inci- 
dents, involving competing claims for the right to a 
unique Internet domain name between a valid trademark 
holder versus a first in time registrant (the 
“cybersquatter”) of that mark or a similar mark as an 
Internet domain name, often coupled with the squatter’s 
attempt to traffic in the domain name by selling or li- 
censing it to the trademark owner or a third party.' 
There have been a number of cases® both prior and 
subsequent to passage of the Anticybersquatting Con- 
sumer Protection Act (hereinafter “act”)*> on November 
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29, 1999. Generally, the courts have sided with the prior 
valid trademark registrant‘ and allowed this party to 
prevail with respect to the right to register the identical 
or similar name as an Internet domain name even though 
someone else (a “cybersquatter”) was first in time to reg- 
ister the name as an Internet domain name. Nonethe- 
less, there have been concerns expressed about protect- 
ing persons who are first registrants of domain names 
which coincidentally bear a resemblance to or are iden- 
tical to someone else’s trademark. 

The act deals with the general topic of “cyberpiracy,” a 
term which given the act’s coverage embraces both com- 
peting domain name claimants between trademark hold- 
ers and first in time registrants of the other’s trademark 
(generally referred to as “cybersquatting”) as well as first 
in time domain name registrants of another individual’s 
name to whom it is offered for financial gain.’ This ar- 
ticle first examines some of the abuses leading to pas- 
sage of the act, discusses principal provisions of the act 
dealing with cyberpiracy, and finally turns to an exami- 
nation of two cases showing cybersquatting problems as 
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Joe McFadden 


noted at the outset of this article, 
one involving a cybersquatting mat- 
ter in which the court did not rely 
on the ACPA to dispose of the case, 
while the other case flows from a re- 
cent U.S. Second Circuit Court of Ap- 
peals decision applying the new act. 


Some Incidents 
Leading to Passage of Act 
Hearings before both the Senate 
and House committees that consid- 
ered the act reveal a number of ac- 
tivities involving Internet domain 
name registrations that could chari- 
tably be called “opportunistic” and 
critically termed “piracy.” For ex- 
ample, it was revealed that when 
Exxon and Mobil announced their 
proposed merger in December 1998, 
a domain name speculator regis- 
tered “every variation of the possible 
resulting domain name, i.e., mobil- 
exxon.com, exxon-mobil.com, 
mobilexxon.com, etc., ad infinitum.” 
Further, a London-based computer 
club in May 1999 registered over 
75,000 domain names using an au- 
tomated computer program. Their 
apparent goal was to gain control of 
all available four letter domains by 
systematically reserving every pos- 
sible combination of letters, start- 
ing with aaaa.com, then aaab.com 
up to zzzz.com so no one else could 
obtain these domains unless they 
purchased them from the group.’ 
In addition to cornering the mar- 
ket in domain names, government 
reports revealed other serious do- 
main name abuses. Some 
cybersquatters were seen to target 
trademarked brand names in order 
to extract high fees from trademark 
holders desiring to use their own 
names in Internet commerce. In this 
respect, it is quite common for a 
brand name such as “cocacola” to 
want to use it as its Internet url (ad- 
dress) because persons trying to lo- 
cate “cocacola” intuitively use such 
trademarked names as a first at- 
tempt to locate the company’s web 
page. Given the move to the Internet 
by traditional “bricks and mortar” 
companies in order to transform 
themselves into “clicks and mortar” 
firms with enhanced longevity,* the 
need for consumer-friendly intuitive 


14 THE FLORIDA BAR JOURNAL/MAY 2001 


access to the Internet is a must for 
businesses. Traditional “bricks and 
mortar” firms have admittedly been 
a bit slow in adapting to the Internet 
and often find their trademarked 
names or corruptions thereof pre- 
empted by cybersquatters who are 
willing to part with big firms’ trade- 
marks for a “pretty penny.” In one 
instance a small Canadian company 
with one shareholder and a couple 
of dozen domain names demanded 
that Umbro International, Inc., 
which markets and distributes soc- 
cer equipment, pay $50,000 to the 
one shareholder, $50,000 to an 
Internet charity, and provide a free 
lifetime supply of soccer equipment 
in exchange for the “umbro.com” do- 
main name.’ 

Warehousing of domain names 
has become common. This involves 
registering a large number of do- 
main names and offering them to 
the highest bidder. There was evi- 
dence before the Senate Judiciary 
Committee of one cybersquatter (not 
an owner of any of the trademarks 
registered as domains) whose par- 
tial inventory of domain names in- 
cluded Coca-Cola, Pepsi, Burger 
King, KFC, McDonald’s, Subway, 
Taco Bell, Wendy’s, BMW, Chrysler, 
Dodge, General Motors, Honda, 
Hyundai, Jaguar, Mazda, Mercedes, 
Nissan, Porsche, Rolls-Royce, Saab, 
Saturn, Toyota, and Volvo.'® These 
domain names were offered to the 
highest bidder online. Again, the 
fact that a cybersquatter was able 
to preempt trademark owners from 
registering their own trademark as 
a domain reflects the slowness of 
“bricks and mortar” firms in re- 
sponding to the Internet phenom- 
enon. 

Some cybersquatters simply seek 
to engage in a type of unfair compe- 
tition by registering a famous trade- 
mark and then directing business to 
the cybersquatter by creating the 
erroneous consumer impression 
that the famous mark is in some 
way associated with or endorsing 
the cybersquatter’s business.'! In 
one case cited by the Senate Judi- 
ciary Committee the domain name 
“disneytransportation.com” greeted 
online consumers with pictures of 


Mickey Mouse and offers of Orlando, 
Florida, shuttle service and Disney 
hotel reservations even though it 
was in no way associated with the 
Walt Disney Company.” 

Perhaps the most pernicious form 
of cybersquatting involves use of 
pornography. There are variants on 
the techniques used here. For ex- 
ample, a cybersquatter can register 
a famous mark, place pornographic 
materials at the site, and then offer 
to sell the domain name to the high- 
est bidder, where presumably the 
mark owner would be most inter- 
ested in seeing that its mark was 
not associated with lewd material. 
In one case a cybersquatter placed 
pornographic pictures of celebrities 
on a site using the domain name 
“pentium3.com” and offered the site 
to the highest bidder.'* Also, pornog- 
raphy can play a part in corruptions 
of famous marks such as 
“dosney.com” instead of “disney.com” 
based on human propensity to strike 
the wrong key on a keyboard. By 
adding pornography on the cor- 
rupted site where revenue for the 
site is based on the number of “hits,” 
the valid mark is tarnished. 

The aforementioned machina- 
tions of cybersquatters were all 
cited by congressional authorities as 
reasons for regulating 
cybersquatters. 


Principal Provisions of Act 
Given the aforementioned con- 
cerns leading to passage of the act, 
attention turns to a consideration of 
the act and its major provisions. The 
act‘ is a small part of an appropria- 
tions measure enacted by Congress 
in late 1999. The act amends the 
Trademark Act of 1946 by adding a 
new subsection d.’° As the act’s 
name suggests, it casts an unfavor- 
able eye on cybersquatters. It does 
so by allowing a federal trademark 
holder to sue persons who, with “bad 
faith intent” to profit from the mark, 
registers, trafficks in, or uses a do- 
main name that, in the case of a dis- 
tinctive mark at the time of the do- 
main name registration, is identical 
or confusingly similar to the mark.'® 
The act defines domain name” and 
adopts the meaning of “Internet”’* 
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contained in the Communications 
Act of 1934.'° Both in personam and 
in rem actions are permitted to ad- 
dress cybersquatting. 


In Personam Actions 
Against Cybersquatters 

The act allows trademark holders 
to sue civilly one who in “bad faith” 
registers, trafficks in, or uses a do- 
main name that falls into either of 
two categories: a distinctive mark or 
a famous mark.” In the case of a 
distinctive mark, the mark must be 
distinctive at the time of registra- 
tion of the domain name and be 
identical or confusingly similar to 
the distinctive mark.” By contrast, 
if the mark is a famous mark, it 
must be famous at the time of reg- 
istration of the domain name and 
be identical or confusingly similar 
to or dilutive of the famous mark.” 
The act thus recognizes that a mark 
does not necessarily have to be fa- 
mous, but, rather, can be merely dis- 
tinctive to be the subject of 
cybersquatting. In creating these 
two categories of marks that can be 
the subject of cybersquatting the act 
thus covers both regular trade- 
marks that are “merely distinctive” 
and thus registerable as traditional 
trademark as well as those that are 
famous and benefit from protections 
of the Federal Trademark Dilution 
Act amendments to the Trademark 
Act. 

The act further permits a civil suit 
against those who with bad faith 
intent register, traffic in, or use a 
domain name that is a trademark, 
word, or name protected by federal 
law making the unauthorized use of 
the Red Cross designation a misde- 
meanor or that is protected by the 
U.S. Olympic Committee from unau- 
thorized use of its rights to seals, 
emblems, and badges bearing vari- 
ous of its marks.” 


The Act’s Focus on “Bad 
Faith” Cybersquatting 

One of the problematic areas of 
law lies in proving intent. What goes 
on in a defendant’s head is subject 
to endless speculation. Acts are ob- 
jectively observable and are cited as 
evidence of intent. The act jumps 
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Realizing the 
quandary of proving 
“bad faith intent,” the 
act seeks to provide 
courts with guidance 

with a list of nine 
factors to apply to 
particular cases. 


into the thicket of “intent” by pro- 
viding a remedy only for “bad faith” 
cybersquatting. This implies that all 
uses of others’ trademarks in do- 
main name contexts are not neces- 
sarily done in bad faith. For ex- 
ample, Corvette owners might use 
“Corvetteclub.org” as a website for 
those addicted to their favorite au- 
tomobile. There has been concern 
expressed in some quarters that 
domain name registrants could have 
a number of legitimate reasons for 
registering names identical or con- 
fusingly similar to others’ marks or 
dilutive of famous marks and could 
be “bullied” into assigning a legiti- 
mate domain name over to a large 
corporation with a virtually unlim- 
ited litigation warchest.** Trade- 
mark law permits comparative ad- 
vertising in which a competitor 
factually points out weaknesses in 
a competitor’s trademarked prod- 
ucts or services. For example, a com- 
petitor of Buick motor cars might 
register a comparative domain site 
“buicksucks.com” in which a Buick 
competitor’s factually superior fea- 
tures such as stopping distance, lug- 
gage space, interior room, mileage, 
horsepower, etc., were noted. This 
would probably not be condemned 
as “bad faith cybersquatting” given 
the fact that few would assume that 
Buick created such a site even 
though its trademarked name 
“Buick” was part of the domain 
name. Similarly, there are concur- 


rent trademarks recognized in the 
law, as when Delta faucets and 
Delta airlines both have the right 
to trademark “Delta.” The Internet 
domain names obviate this problem 
to some extent by virtue of the fact 
that there can be only one domain 
name “delta.com” even though more 
than one trademark can exist for 
“delta.” 

Realizing the quandary of prov- 
ing “bad faith intent,” the act seeks 
to provide courts with guidance with 
a list of nine factors to apply to par- 
ticular cases.”° The act further rec- 
ognizes that courts are not limited 
to this list if they perceive other fac- 
tors beyond those mentioned in the 
act if they further assist in deter- 
mining intent.”° The act’s nine fac- 
tors to be considered are: 

1) the trademark or other intel- 
lectual property rights of the person, 
if any, in the domain name; 

2) the extent to which the domain 
name consists of the legal name of 
the person or a name that is other- 
wise commonly used to identify that 
person; 

3) the person’s prior use, if any, of 
the domain name in connection with 
the bona fide offering of any goods 
or services; 

4) the person’s bona fide noncom- 
mercial or fair use of the mark in a 
site accessible under the domain 
name; 

5) the person’s intent to divert 
customers from the mark owner’s 
online location to a site accessible 
under the domain name that could 
harm the goodwill represented by 
the mark, either for commercial gain 
or with the intent to tarnish or dis- 
parage the mark, by creating a like- 
lihood of confusion as to the source, 
sponsorship, affiliation, or endorse- 
ment of the site; 

6) the person’s offer to transfer, 
sell, or otherwise assign the domain 
name to the mark owner or any 
third party for financial gain with- 
out having used, or having an intent 
to use, the domain name in the bona 
fide offering of any goods or services, 
or the person’s prior conduct indi- 
cating a pattern of such conduct; 

7) the person’s provision of mate- 
rial and misleading false contact 
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information when applying for the 
registration of the domain name, the 
person’s intentional failure to main- 
tain accurate information, or the 
person’s prior conduct indicating a 
pattern of such conduct; 

8) the person’s registration or ac- 
quisition of multiple domain names 
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or services of the parties; and 

9) the extent to which the mark 
incorporated in the person’s domain 
name registration is or is not dis- 
tinctive and famous within the 
meaning of the Trademark Act.” 

If a person believes or has reason- 
able grounds for believing that the 
use of the domain name was fair use 
or otherwise lawful, courts are not 
to find “bad faith intent.”* 

The act authorizes courts to mete 
out a range of remedies in the event 
that it finds “bad faith intent” in 
registration, trafficking, or use of a 
domain name brought against a per- 
son. Such remedies include the for- 
feiture or cancellation of the domain 
name or the transfer of the domain 
name to the owner of the mark.” 
Persons who are not the domain 
name registrants or the registrant’s 
authorized licensee are not liable for 
registration, trafficking, or use of a 
domain name with “bad faith in- 
tent.” This provision is problemati- 
cal. It could mean that sharehold- 
ers of corporations registering 
another’s trademark are not liable 
for cybersquatting with “bad faith 
intent.” However, corporation law 
would appear to immunize share- 
holders from such liability so one is 
left with the possibility that if an 
individual presents someone else’s 
trademark for registration as a do- 
main name for a corporation, the 
agent actually presenting the mark 
for registration would not have “bad 
faith intent” but rather the corpo- 
ration might. 

“Trafficking in” in the context of 
the act refers to sales, purchases, 
loans, pledges, licenses, exchanges 
of currency, and any other transfer 
for consideration or receipt in ex- 
change for consideration.” 


In Rem Actions to 
Remedy Cybersquatting 

The matter of obtaining jurisdic- 
tion in the cyberworld can present 
problems. In hearings prior to pas- 
sage of the act, it was disclosed that 
some domain name registrants pro- 
vide false information as to their 
identity and location to conceal 
them from would-be lawsuits alleg- 
ing improper use of another’s trade- 
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mark.” The act anticipates some of 
these problems by providing that a 
mark owner may file an in rem civil 
action against a domain name in the 
judicial district in which the domain 
name registrar, domain name reg- 
istry, or other domain name author- 
ity that registered or assigned the 
domain name is located.** The act 
imposes certain conditions on bring- 
ing such in rem actions including 1) 
that the domain name must violate 
a right of a federal trademark owner 
and the court must find that the 
mark owner is unable to obtain in 
personam jurisdiction over a person 
who would have been a defendant 
in a civil action under the act. Al- 
ternatively, the court must find that 
through due diligence the mark 
owner was unable to find a person 
who would have been a defendant 
in a civil action under the act by 
sending a notice of the alleged vio- 
lation and intent to proceed under 
the act to the registrant of the do- 
main name at the postal or e-mail 
address provided by the registrant 
to the registrar and that publishing 
a notice of the action as the court 
may direct promptly after filing the 
action. At least one case has denied 
an in rem action against the domain 
name on grounds that the plaintiff 
had not done its due diligence to 
obtain in personam jurisdiction 
against the cybersquatter.** Service 
of process shall take place for pur- 
poses of the in rem action by satis- 
fying either of the aforementioned 
procedures. 

Domain names for purposes of in 
rem actions have the situs in the 
judicial district in which the domain 
name registrar, registry, or other 
domain name authority that regis- 
tered or assigned the domain name 
is located.*° Thus, it is conceivable 
that a person who registers a do- 
main name infringing upon 
another’s federally registered mark 
could be called upon to defend an in 
rem action in Virginia where a do- 
main name registry is located even 
though the defendant resides in 
Idaho, if they believe they have a 
legitimate claim to the first regis- 
tered domain name even though 
someone else holds a trademark to 


that name. 

In the case of an in rem action 
under the act, remedies available 
are limited to court-ordered forfei- 
ture or cancellation of the domain 
name or transfer of the domain 
name to the trademark owner. A 
potential objection to an in rem ac- 
tion regarding a domain name re- 
lates to the court’s lack of power over 


the domain name so that the court 
can reassign the domain name to 
the trademark owner if the facts 
warrant. The act imposes affirma- 
tive duties upon the domain name 
authority or registrar to expedi- 
tiously deposit with the court docu- 
ments sufficient to establish the 
court’s control and authority regard- 
ing disposition of the registration 
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and use of the domain name to the 
court. Further, the act forbids the 
domain name authority or registrar 
from transferring, suspending, or 
otherwise modifying the domain 
name during the pendency of the 
action except pursuant to court or- 
der. This should prevent modifica- 
tions of the domain name that might 
attempt to “moot” a pending case in 
favor of one of the parties as well as 
facilitate a court’s framing the ap- 
propriate remedy in the event that 
cybersquatting is found to exist. 

One of the major legal threats fac- 
ing a domain name authority or reg- 
istrar is the possibility of legal ac- 
tion such as_ trademark 
infringement or contributory trade- 
mark infringement from a mark 
holder against the domain name 
registrar for wrongfully registering 
another’s trademark as a domain 
name.” To fend off such actions, the 
act provides a safe harbor for the 
registrar. It is not liable for injunc- 
tive or monetary relief in in rem 
actions except in the case of bad 
faith or reckless disregard.*’ 

Both the in personam action 
against the cybersquatter and the 
in rem action directed against the 
domain name are in addition to any 
other civil actions otherwise avail- 
able against the cybersquatter.* 


Cyberpiracy Protections 
for Individuals 

The act addresses cyberpiracy 
beyond the registration of another’s 
trademark by providing protections 
for living persons whose names or 
names confusingly similar thereto 
are unauthorizedly registered as 
domain names. The act provides 
that any person who registers a do- 
main name that consists of the 
name of another living person or a 
name confusingly similar thereto 
without the person’s consent with 
the specific intent to profit from 
such name by selling the domain 
name for financial gain to that per- 
son or any third party, is liable in a 
civil action to such person.*® 

In addition to having to surmount 
the hurdle of proving specific intent, 
the act also provides a defense for 
persons who in good faith register a 
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domain name consisting of the name 
of another living person, or a name 
substantially and confusingly simi- 
lar thereto. This could arise where 
someone has authored a biography 
and obtained a copyright on it and, 
as a promotional device, registered 
a web address under the name of the 
subject of the biograhy. If the sub- 
ject of the biography then attempted 
to claim cyberpiracy against the bi- 
ographer, the act provides some pro- 
tections. Specifically, such defen- 
dants are not held liable if the name 
is used in, affiliated with, or related 
to a work of authorship protected 
under the U.S. copyright laws.*’ This 
includes a work made for hire as 
defined under title 17 §101 if the 
person registering the domain name 
is the copyright owner or licensee 
of the work, the person intends to 
sell the domain name in conjuction 
with the lawful exploitation of the 
work, and such registration is not 
prohibited by a contract between the 
registrant and the named person.*! 
The protections afforded a copyright 
holder under this part of the act do 
not limit the protections afforded by 
the Trademark Act of 1946.” 

The act’s remedies available to 
victims of individual cyberpiracy 
bringing civil suits are injunctive 
relief including the forfeiture or can- 
cellation of the domain name or the 
transfer of the domain name to the 
plaintiff.** One factor limiting the 
remedies available under the act is 
the fact that its provisions are 
stated to apply to domain names 
registered on or after the date of 
enactment of the act, thus presum- 
ably not covering domain name reg- 
istrations occurring prior to the act’s 
passage.’ 

In addition to the other remedies 
available under the act for domain 
name piracy, plaintiffs may elect 
statutory damages of no less than 
$1,000 nor more than $100,000 any 
time before final judgment is en- 
tered by the trial court.” 


Safeharbors in the Act 

The act contains liability limits. 
As already noted, by its terms it 
applies to domain names registered 
on or after the act’s date of enact- 


ment, November 29, 1999. The gen- 
eral rule is that under federal law, 
civil statutes are not given retro- 
spective effect. Cases have arisen in 
which the matter of deciding 
whether a matter which occurs prior 
to an act’s passage applies to con- 
duct subsequent to the act. Further, 
domain name registrars, registries, 
and authorities which refuse to reg- 
ister, remove from registration, 
transfer, temporarily disable, or per- 
manently canceling a domain name 
pursuant to court order are not li- 
able for monetary relief or injuctive 
relief to any person regardless of 
whether the domain name is finally 
determined to infringe or dilute the 
mark.*® Such domain authorities 
may be subject to injunctive relief 
only if they have not expeditiously 
deposited with a court disposing of 
a domain name matter, documents 
sufficient for the court to establish 
the court’s control and authority 
regarding the disposition of the reg- 
istration and use of the domain 
name.*’ Also domain authorities are 
subject to injunctions if they trans- 
fer, suspend, or otherwise modify 
domain names during pendency of 
an action except by court order or if 
they fail to comply with court orders.** 

Domain name registries or au- 
thorities face a dilemma pending 
litigation over allegations of 
cybersquatting: Should they sus- 
pend registration of the domain 
name pending the outcome of the 
litigation or continue to allow al- 
leged cybersquatters to profit from 
their alleged wrongs? The act pro- 
vides some comfort for the domain 
name authorities in such situations 
by saying that they shall not be li- 
able for damages for the mainte- 
nance of a domain name for another 
absent a showing of bad faith intent 
to profit from such registration or 
maintenance of the domain name.” 
False allegations which prompt do- 
main registrars to take actions 
harmful to rightful domain name 
registrants are also dealt with. Ifa 
registrar acts based on a knowing, 
material misrepresentation by any 
other person that a domain name is 
identical to, confusingly similar to, 
or dilutive of a mark, the person 
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making the misrepresentation is li- 
able for damages incurred by the 
domain registrant as a result of such 
action.®® Thus, those intentionally 
misstating that a domain name in- 
fringes or dilutes another’s mark are 
liable to the registrant rightfully 
entitled to so register the domain 
name. Courts are also empowered 
to provide injunctive relief to do- 
main registrants including reactiva- 
tion of a domain name or transfer 
of the domain name to the domain 
name registrant.*! The act further 
provides for a declaratory judgment 
action at the instance of a domain 
name registrant faced with suspen- 
sion of its domain name status.” In 
such suits courts have the author- 
ity to domain name registrants in- 
cluding reactivation of the domain 
name or transfer of the domain name 
to the domain name registrant.” 

The act recognizes the potential 
problems regarding abusive domain 
name registrations involving per- 
sonal names. To that end the De- 
partment of Commerce in consulta- 
tion with the Patent and Trademark 
Office and the Federal Election 
Commission are directed to conduct 
a study and report to Congress with 
recommendations on guidelines and 
procedures for resolving such dis- 
putes.~ This study and report are 
to be done within 180 days of pas- 
sage of the act.*° 


Cybersquatting Prior to Act: 
Intermatic, Inc. v. Toeppen 

Prior to passage of the act, a num- 
ber of cybersquatting cases were 
decided under federal trademark 
infringement, federal trademark 
dilution, and even state unfair com- 
petition grounds. One such case was 
Intermatic, Inc. v. Toeppen, noted in 
the opening scenario. There, 
Intermatic, Inc., owner of five trade- 
marks including its “INTERMATIC” 
mark, sued Toeppen, a well known 
cybersquatter who had registered 
approximately 240 domain names 
including “ussteel.com” and 
“neiman-marcus.com” under §43(c) 
of the Lanham Act, also known as 
the Federal Trademark Dilution Act. 
The U.S. District Court for the 
Northern District of Illinois held 


22 THE FLORIDA BAR JOURNAL/MAY 2001 


that “INTERMATIC” was a famous 
mark and that Toeppen had in- 
fringed it by registering it as a do- 
main name. Thus the court decided 
in favor of the trademark holder as 
against a registrant of its domain 
name.*® 

The court in the Intermatic case 
relied on several facts. First, the 
trademark holder Intermatic, Inc., 
owned five incontestable federal 
trademarks.” Secondly, prior to reg- 
istering the Intermatic mark as an 
Internet domain name Toeppen, the 
cybersquatter, had never used the 
term “Intermatic” for any purpose.*® 
Third, the court there in a trade- 
mark dilution claim, examined 
whether Toeppen had ever put the 
registered domain name 
“Intermatic” to a “commercial use,” 
a requirement for trademark dilu- 
tion. The court there concluded that 
a “.com” domain name does not es- 
tablish commercial use for purposes 
of trademark dilution. Fourth, the 
court further looked to Toeppen’s 
intended use of “intermatic.com” 
and concluded that he intended to 
“arbitrage the ... domain name” and 
that such action constituted “com- 
mercial use” for purposes of the 
Lanham Act. By arbitrage the do- 
main name the court there meant 
to sell the domain name back to 
Intermatic or some other party. 

The Intermatic court noted that 
Toeppen intended to exploit the fact 
that he had registered as a domain 
name someone else’s trademark. 
This is essentially what the act for- 
bids when it allows a civil suit by 
the mark holder against one who 
“registers, traffics in, or uses a do- 
main name that is . . . identical or 
confusingly similar to that mark.” 

The factors the Intermatic court 
relied on in reaching its decision 
bear considerable similarity to those 
identified by the act as appropriate 
for determining “bad faith.” Admit- 
tedly the list of factors in Toeppen 
was not as comprehensive as those 
found in the act. One important dif- 
ference between the Federal Trade- 
mark Dilution Act and the 
Anticybersquatting Act lies in the 
range of remedies. The Dilution 
Act’s remedies consist only of injunc- 


tive relief unless plaintiffs can prove 
defendant intended to trade on the 
mark owner’s reputation or to cause 
dilution of the famous mark. Con- 
trast this with the 
Anticybersquatting Act, which offers 
injunctions, recovery of defendant’s 
profits, actual damages, attorneys’ 
fees, and statutory damages. 


Cybersquatters Following 
Passage of Act: Sporty’s Farm 
L.L.C. v. Sportsman’s Market 

The second case noted at the out- 
set of this article, Sporty’s Farm v. 
Sportsman’s Market, 202 F.2d 489 
(2d Cir. 2000), was initially decided 
by the federal district court prior to 
passage of the Anticybersquatting 
Consumer Protection Act, but the 
act came into existence when the 
case was before the U.S. Second Cir- 
cuit. In Sporty’s, a domain name reg- 
istrant of “sporties.com” brought a 
declaratory judgment action against 
a catalog company which held the 
federal trademark, arguing that it— 
the domain name registrant—had 
superior rights to the domain name 
over the prior trademark holder. 
Note the posture of the case: the 
cybersquatter was suing the trade- 
mark holder, for which there is pre- 
cedent.® The Second Circuit applied 
the Anticybersquatting Consumer 
Protection Act to the Sporty’s case 
and decided the matter without 
sending the case back to the district 
court. In so doing the Second Cir- 
cuit rejected plaintiff’s argument 
that defendant’s counterclaim based 
on the act was disallowed because 
federal courts generally apply the 
law that exists at the time of the 
appeal.®! The act only addresses the 
matter of retrospective application 
or application to pending cases with 
respect to one subsection dealing 
with “Cyberpiracy Protections for 
Individuals.” Further, the act by its 
terms applies to all domain names 
registered before, on, or after the 
act’s enactment except that dam- 
ages are unavailable for registra- 
tion, trafficking, or use of domain 
names occuring before passage of 
the act. ® 

The Sporty’s court went on to note 
that recovery under the act can be 
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had where either the mark is en- 
titled to protection if it is either “dis- 
tinctive” or “famous.”* The court 
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found that “sporty’s” was distinctive 
obviating the need for inquiring into 
whether it was “famous.”® If a mark 
is distinctive, it must also be iden- 
tical or confusingly similar to estab- 
lish cybersquatting under the act. 
The Sporty’s court noted that apos- 
trophes cannot be used in domain 
names and thus it was impossible 
for the domain name “sportys.com” 
to be identical to the trademark 
“sporty’s.” However, the court ob- 
served that although the domain 
name sportys.com was not precisely 
identical to the sporty’s mark, it is 
certainly confusingly similar to the 
protected mark.” 

The Sporty’s court then examined 
the “bad faith” issue. It concluded 
that more than enough evidence 
existed to conclude there was bad 
faith intent to profit by the domain 
name registrant, Sporty’s Farm, 
with respect to the earlier registered 
trademark, sporty’s. First, the court 
noted that the domain name regis- 
trant had no property rights in 
“sportys.com” when it registered the 
domain name. In fact, Sporty’s Farm 
was not established until nine 
months following registration of the 
domain name. Secondly, the name 
sportys was not a legal name of the 
party registering it as a domain 
name at the time of domain name 
registration. Sporty’s Farm only 
came into existence after domain 
name registration. Third, the court 
found that there was no use of the 
domain name prior to registration 
by the registrant in connection with 
the offering of any goods or services. 
The court noted also that defendant 
Sporty’s Farm did not contend that 
its use of the domain name was 
“noncommercial” (a defense to a di- 
lution case) or “fair use” (a defense 
to an infringement case). The court 
also observed that the original reg- 
istrant of the mark, Omega Engi- 
neering, Inc., sold the mark to its 
subsidiary, Sporty’s Farms under 
suspicious circumstances from which 
one could infer “bad faith intent.”” 

The Sporty’s court departed from 
the nine items listed in the act to 


conclude that the cybersquatter in 
that case had “bad faith intent.” In 
so doing the court noted that the act 
specifically permitted it to augment 
the list in an appropriate case and 
that this was such a matter. Specifi- 
cally, the court observed that Omega 
intended to go into competition with 
Sportsmans Market, Inc., the owner 
of the sporty’s trademark and a lead- 
ing catalog seller of pilot and avia- 
tion consumer products. Further, 
Sportsman’s Markets sent out 18 
million of the catalogs annually and 
Omega officials knew that “sporty’s” 
was a very strong mark for consum- 
ers of such products. Following the 
institution of suit by Sportsman’s 
Market against Omega, Omega cre- 
ated another company to which to 
assign the sportys.com domain 
name so that some commercial use 
of the domain name could be 
claimed. Finally, the court noted 
with some degree of levity the “amus- 
ing” but hardly credible basis by 
which the name sportys originated.” 

The Second Circuit in Sporty’s 
ordered injunctive relief but no dam- 
ages under both the ACPA or the 
FTDA or state law (there was also a 
claim brought under applicable 
state unfair competition law). Be- 
cause of the continuing nature of the 
infringement, application of the act 
to the case facts was not held to be 
retroactive. 

The Sporty’s case is a significant 
interpretation of the act for several 
reasons. First, the court applied it 
to a domain name registration an- 
tedating passage of the act. This 
accords with Congress’ intention as 
expressed by the act itself and given 
the continuing nature of the in- 
fringement and the limited nature 
of the relief provided, seems consis- 
tent with due process principles. 
Secondly, the Second Circuit was 
willing to accept the act’s willing- 
ness to allow courts to consider fac- 
tors other than those listed in the 
act to determine if the cybersquatter 
exhibited “bad faith intent.” Again, 
such a result is clearly contemplated 
by the act. Thirdly, the Second Cir- 
cuit, being in a heavily commercial 
area of the country, represents a 
holding by a significant affirmation 
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and recognition of cybersquatting 
principles as articulated by the act. 


Conclusion 

The Anticybersquatting Con- 
sumer Protection Act of 1999 pro- 
vides a range of factors which courts 
may consider to determine which 
party is entitled to an Internet do- 
main name claimed by a trademark 
holder on the one hand and a prior 
registrant of the same or similar 
Internet domain name on the other. 
Given the number of permutations 
of facts that could arise in a given 
cybersquatting case, the ACPA ap- 
pears to give the trademark holder 
an advantage to claims to a domain 
name identical to or confusingly 
similar to the mark. However, the 
act lays out a multifaceted test 
which permits a court to examine a 
wide range of factors as well as to 
consider other factors not named in 
the act to decide which party has the 
superior equities to the Internet 
domain name. 

The two cybersquatting cases dis- 
cussed here indicate that while 
courts were willing to find 
cybersquatting improper prior to 
passage of the act, the act serves as 
a clear expression of federal policy 
that cybersquatting when done in 
bad faith, constitutes grounds for 
civil suit. While the possibility ex- 
ists for some types of cybersquatters 
to be recognized as legal, the case 
law suggests that trademark hold- 
ers have the upper hand against 
such persons both prior to and fol- 
lowing passage of the act. U 

' S. Rep. No. 106-140, at 4. “Trademark 
owners are facing a new form of piracy 
on the Internet caused by acts of 
‘cybersquatting, which refers to the de- 
liberate, bad-faith, and abusive registra- 
tion of Internet domain names in viola- 
tion of the rights of trademark owners.” 

2 See, e.g., Intermatic, Inc. v. Toeppen, 
947 F.Supp. 1227 (N.D. Ill. 1996); MTV 
Networks v. Curry, 867 F.Supp. 202 (S.D. 
N.Y. 1994); Juno Online Services, L.P. v. 
Juno Lighting, Inc., 979 F.Supp. 684 
(N.D. Ill. 1997); Lockheed Martin Corp. 
v. Network Solutions, Inc., 985 F.Supp. 
949 (C.D. Ca. 1997); OBH, Inc. v. Spot- 
light Magazine, Inc. 86 F.Supp.2d 176 
(W.D. N.Y. 2000). 

Anticybersquatting Consumer Pro- 
tection Act, Pub. L. No. 106-113—Appen- 


dix I, Title II]--Trademark Cyberpiracy 
Prevention, 113 Stat. 1501A-545 (1999). 
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4 See, e.g., Public Service Co. of N.M. v. 
Nexus Energy Software, Inc., 36 
F.Supp.2d 436 (1999)(D. Mass.). But see, 
MTV Networks v. Curry, 867 F.Supp. 202 
(S.D. N.Y. 1994). In the latter case which 
was not resolved on the merits, defen- 
dant cybersquatter alleged that trade- 
mark holder’s officer contracted or 
agreed to permit defendant to develop 
the domain name mtv.com after refus- 
ing to join defendant in a joint venture 
to develop the domain name. 

5 §. Rep. No. 106-140, at 4. “Trademark 
owners are facing a new form of piracy 
on the Internet, caused by acts of 
‘cybersquatting, which refers to the de- 
liberate, bad-faith, and abusive registra- 
tion of Internet domain names in viola- 
tion of the rights of trademark owners.” 

7 Id. at 5. 

5 See, e.g., Claudia H. Deutsch, 
“Internet Strategy Becomes a Must at 
the Top,” N.Y. Times, Oct. 20, 1999, at C8. 

10 Td. at 6. 

13 Td. 

‘4113 Stat. §1501A-545 (1999). 

15 ULS.C. §1051 et seq. 

‘6 Anticybersquatting Consumer Pro- 
tection Act, Pub. L. No. 106-113, 
§3002(a)(d)(1)(A), 113 Stat. 1501-545 et 
seq. (1999). 

Td., §3005. 

Sid. 

19 47 U.S.C. §230(f)(1). 

20 Anticybersquatting Consumer Pro- 
tection Act, Pub. L. No. 106-113, §3002, 

2 Td. (II). 

Id. §(d 

*4 See, e.g., Patrick McGeehan, “What’s 
in a Web Address? Maybe a Lawsuit,” 
N.Y. Times, Oct. 22, 1999, at Al, C6. 
“Still, some judges don’t see speculat- 
ing in domain names as so harmful,’ said 
Pam Samuelson, a professor of law at the 
University of California at Berkeley. 
‘One could say that cybersquatting is 
just another example of American inge- 
nuity, she said. ‘These people are going 
out and creating things that somebody 
else might find of value. In a sense, 
they’re entrepreneurs.” 

25 Id. 

*8 Id. §(d)(1)(B)(ii). 

Id. §(d)(1)(C). 

8 Td. &(d)(1)(D). 

31 Td. §(d)(1)(E). 

32 S. Rep. No. 106-140, at 10 (1999). 

Anticybersquatting Consumer Pro- 
tection Act, §3002(a)(2)(C). 

34 Lucent v. Lucentsucks.com, 95 
F.Supp. 528 (2000). 

Anticybersquatting Consumer Pro- 
tection Act, Pub. L. No. 106-113, §3002, 
(d)(2)(A), 113 Stat. 1501A-545, 547 (1999). 

6 See, e.g., Lockheed Martin Corp. v. 
Network Solutions, Inc, 985 F.Supp. 949 
(1997). 


37 Pub. L. No. 106-113, §3002(d)(2)(D)(2). 

38 Td. §(d)(3). 

39 Td. §3002 (b)(1)(A). 

4° Td. §3002 (b)(1)(B). 

3 Td. §3002 (b)(2). 

44 Td. §(b)(4). 

Td. §3003(b). 

Td. §3004 (D)\(iX(D. 

Id. §D)G)ID. 

49 Td. §3004 (D)(iii). 

5° Td. §(iv). 

51 Td. §(iv). 

52 Id. §(v). 

53 Td. 

4 Td. §3006. 

°° Intermatic, Inc. v. Toeppen, 947 
F.Supp. 1227 (1996). 

5° Pub. L. No. 106-113, §3002(a)(d)(ii)(D. 

6° See, e.g., Juno Online Service v. Juno 
Lighting, 979 F.Supp. 684 (N.D. Ill. 1997). 

5! Sporty’s, 202 F.2d at 496. 

® Pub. L. No. 106-113, §3002(b). 

63 Pub. L. No. 106-113, §3010 (1999). 

Pub. Law No. 106-113-Appendix I, 
§3002 113 Stat. 
1501A-545-46 (1999). 

68 Sporty’s, 202 F. 2d at 497. 

66 Td. at 498. In support of its conclu- 
sion the court cited another case in which 
anew mark “Wello” was held to be confus- 
ingly similar to the trademark “Wella.” 

87 Td. at 499. 

68 Td. at 494, 499. “When asked how the 
name Sporty’s Farm was selected for 
Omega’s Christmas tree subsidiary, 
Ralph S. Michael, the CEO of Omega and 
manager of Sporty’s Farm, explained, as 
summarized by the district court, that 
‘in his own mind and among his family, 
he always thought of and referred to the 
Pennsylvania land where Sporty’s Farm 
now operates as Spotty’s farm. The ori- 
gin of the name... derived from a child- 
hood memory he had of his uncle’s farm 
in upstate New York. As a youngster, 
Michael owned a dog named Spotty. Be- 
cause the dog strayed, his uncle took him 
to his upstate farm. Michael thereafter 
referred to the farm as Spotty’s farm. 
The name Sporty’s Farm was ... as sub- 
sequent derivation.” 


Bruce D. Fisher is professor of 
business law at the University of Ten- 
nessee, Knoxville. He earned his J.D. 
from the University of Michigan Law 
School and an LL.M. from George Wash- 
ington University Law School.He has 
been a visiting professor at the Stanford 
Graduate School of Business, the Uni- 
versity of Michigan Graduate School of 
Business, the School of Business at UNC- 
Chapel Hill, and the University of 
Florida College of Business. 


: 


[ end-to-end document services solutions ] 


t 
rate 
Was: fay, ore al ane 
You can count on us for personal service and 


confidence in knowing the job is done right 


ie 


on the Web today 


Lexis Document Services can 


your work easier and bet 


LEXIS Document Services 


[800] 634-9738 
netlds.com 
Lexis and Lexis-Nexis are registered trademarks of Reed Elsevier 


Properties Inc., used under license. ©2001 Lexis Document 
Services, Inc. All rights reserved. 


. 
Pa 
\ 
\ 
H 
\ : 
\ | 
H J 
\ 
\ 
\ 
\ . 
\ 
\ 
\ 
H 
~ 
: H 
NG | H 
H 
H 
‘ 
| 
H 
= 
H 
Give us a call or visit us 
H 
H 
H to find out how 


Antitrust Primer for 
Trade Association Counsel 


by Kimberly L. King 


he antitrust laws have been described as the 

“Magna Carta of free enterprise.”’ They are 

designed to protect competition, which yields 

better quality, selection, and price. Generally, 
the antitrust laws apply to nonprofit trade associations 
just the same as they do to for-profit firms.” 

The antitrust laws are a patchwork of state and fed- 
eral statutes and decisions centered around the Sherman 
Act of 1890, as amended by the Clayton Act,* the 
Robinson-Patman Act,‘ and other laws. Section 1 of the 
Sherman Act prohibits contracts, combinations, and con- 
spiracies in restraint of trade.° Cartel activities such as 
price fixing, bid rigging, and divisions of markets by com- 
peting firms are examples of §1 violations. Section 2 pro- 
hibits monopolization, attempted monopolization, and 
conspiracy to monopolize.® The Parker Brothers Monopoly 
board game teaches aspiring monopolists the concept of 
building and maintaining monopolies so they can collect 
higher “monopoly rents.” Such conduct in the real world 
is what §2 generally prohibits. Sections 7 and 7A of the 
Clayton Act are the main provisions under which anti- 
trust enforcers review (and sometimes seek to block) 
proposed mergers and acquisitions. 

The Florida Antitrust Act of 1980’ includes provisions 
that parallel §§1 and 2 of the Sherman Act.* Those pro- 
visions are to be construed in a manner consistent with 
federal decisions interpreting corresponding provisions 
of federal law.° Conduct that is unlawful under the anti- 
trust laws may also be unlawful under the Florida De- 
ceptive and Unfair Trade Practices Act!® and the Fed- 
eral Trade Commission Act.!! 


Elements of a §1 Violation 

Generally, “[clompetitors are permitted by the antitrust 
laws .. . to engage in cooperative behavior, under trade 
association auspices or otherwise, provided they don’t 
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reduce competition among themselves . . . or help their 
suppliers or customers to reduce competition.””” 

Most antitrust actions against trade associations and 
their members are brought under §1 of the Sherman Act. 
The elements of a §1 violation are 1) “a contract, combi- 
nation, or conspiracy which constitutes 2) an ‘unreason- 
able’ restraint of trade having 3) an impact on interstate 
commerce.”'® A conspiracy is a “conscious commitment 
to a common scheme designed to achieve an unlawful 
objective, .. . or a meeting of minds in an unlawful ar- 
rangement.”'* Unilateral conduct cannot constitute a vio- 
lation of §1; concerted action is required. Thus, gener- 
ally, a buyer acting independently is free to switch 
suppliers, and a manufacturer acting independently is 
free to switch distributors, without regard to §1.'® 

Where the existence of an agreement (i.e., a “contract, 
combination . . ., or conspiracy”) is undisputed, the analy- 
sis centers mainly on the anticompetitive economic ef- 
fects of the agreement."’ In many cases, however, the ex- 
istence or not of an agreement is the central issue. An 
unlawful agreement can be formed without a writing and 
even without an exchange of words. “A knowing wink 
can mean more than words.”’* Circumstantial evidence 
(such as a course of dealing, any exchange of words, and 
economic data) tending to show a meeting of minds can 
be enough to raise an issue of fact for a jury on the exist- 
ence of an agreement. 

A trade association can be deemed a co-conspirator 
when it knowingly aids or acquiesces in a conspiracy.'® 
For example, an association can find itself a conspiracy 
defendant when, on behalf of some of its members, it has 
sought to have manufacturers quit supplying retailers 
that sell at a discount (“free riders”).”° 


“Per se” Violations 
Some kinds of §1 violations can be proven without a 
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showing of anticompetitive effects; 
such effects are presumed. These 
so-called “per se” violations”' in- 
clude “horizontal” price fixing (i.e., 
agreements, among otherwise com- 
peting firms, “formed for the pur- 
pose and with the effect of raising, 
depressing, fixing, pegging, or sta- 
bilizing” the prices at which they 
will buy or sell goods or serv- 
ices);?? horizontal market-alloca- 
tion agreements (i.e., agreements 
among competitors to divide geo- 
graphic markets, services offered, 
or customers served);”* vertical 
agreements fixing minimum prices 
at which goods may be resold (“ver- 
tical price fixing,” a kind of “resale 
price maintenance”); group boy- 
cotts (concerted refusals to deal) 
“involving horizontal agreements 
among direct competitors”;”> and 
some kinds of tying arrange- 
ments.”° 


The Rule of Reason 

The lawfulness under §1 of con- 
duct that is not manifestly 
anticompetitive is tested under the 
“rule of reason.””’ As every agree- 
ment concerning trade restrains 
trade to some extent, the courts 
have long construed the language of 
§1 as prohibiting only those agree- 
ments that have resulted or are 
likely to result in unreasonable re- 
straints of trade.** The test is 
whether, under the facts and cir- 
cumstances, an agreement’s actual 
or likely anticompetitive economic 
effects in a “relevant market”” out- 


weigh its actual or likely 
procompetitive effects in that market. 

The first step in a rule of reason 
analysis consists of defining the rel- 
evant market the agreement likely 
will (or does) affect.*° The second 
step is a determination of whether 
the competitors involved collectively 
have “market power” which, to a 
seller, is the “ability profitably to 
maintain prices above competitive 
levels for a significant period of 
time.”*! If the combined firms do not 
have market power, the agreement 
lacks “the potential for genuine ad- 
verse effects on competition” in the 
relevant market and accordingly is 
not proscribed.* The third step is a 
weighing of procompetitive justifi- 
cations and effects against predicted 
(or known) anticompetitive effects 
toward a determination of whether, 
on balance, the agreement likely 
will have (or has had) a “substan- 
tially adverse”** effect upon compe- 
tition in the relevant market. The 
last step is an inquiry into whether 
the agreement is “reasonably nec- 
essary to the accomplishment of the 
legitimate goals and narrowly tai- 
lored to that end.”** Under some cir- 
cumstances, courts apply an abbre- 
viated (“quick-look”) rule of reason 
analysis.* 


Exemptions 

There are many statutory and ju- 
dicially created exemptions from 
antitrust liability. One of the most 
important of these to trade associa- 
tions is the “Noerr-Pennington doc- 
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trine,”** which “protects businesses 
and other associations when they 
join to petition legislative bodies, 
administrative agencies, or courts 
for actions having anticompetitive 
consequences.”*’ Another is the “in- 
tra-enterprise immunity doctrine,” 
also known as the “Copperweld doc- 
trine,” which holds that a firm is 
incapable of conspiring with its sub- 
sidiaries or employees.* The “labor” 
exemption,” the “state action doc- 
trine,”*° and the statutory exemp- 
tion for the “business of insurance”*’ 
generally do not offer protection to 
trade associations. 


Enforcement 

The antitrust laws are enforced by 
state attorneys general,” the Anti- 
trust Division of the U.S. Depart- 
ment of Justice, the Federal Trade 
Commission, and “private attorneys 
general.” Violations of the Sherman 
Act and the Florida Antitrust Act 
can be investigated and prosecuted 
in civil or criminal proceedings. 
State and federal government en- 
forcers often work together, investi- 
gating suspected violations through 
informal interviews and requests for 
documents and data, as well as com- 
pulsory process seeking documents, 
data, and testimony from the firms 
under investigation and third par- 
ties.** 

Prevailing plaintiffs in civil anti- 
trust actions brought by state attor- 
neys general and private parties are 
entitled to fees, costs, and threefold 
their actual damages.** Equitable 
relief, including injunctions, also is 
available. Government enforcers 
can seek imprisonment, criminal 
fines, and civil penalties. They also 
have considerable prosecutorial dis- 
cretion. The Department of Justice 
even has an amnesty program (dis- 
cussed below). Potentially large jury 
verdicts and fee awards attract pri- 
vate attorneys to commence “tag- 
along” class-action multidistrict liti- 
gation whenever they get wind of a 
government antitrust complaint (or 
even an investigation). 

For these reasons, it is wise for a 
trade association that becomes 
aware of a potential problem or is 
contacted by an antitrust enforce- 
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Sponsored by 
the Young Lawyers 
Division 


The Malones Motown Revue and 
The Jake & Elwood Blues Revue 


featuring “hemor aud the Earthquake Horus 


Enter the electric blue room and feel the 
exciting energy the evening has in store!! 
The only Blues Brothers tribute act offi- 
cially sanctioned by Dan Aykroyd and the 
John Belushi Estate, The Jake & Elwood 
Blues Revue joins forces with Tremors & 
The Earthquake Horns to shake the dance 
floor. On the opposite stage, the Malones 
Motown Revue featuring all-star vocalists 


from the Motown Café in Orlando perform 
mega hit after mega hit to keep the audience 
on their feet. 

So bring the family, dress casual, enjoy a 
fantastic New Orleans buffet and 4 hours 
of non-stop fun and entertainment! 
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capita the absurdities of f official 
is Mark Russell's job, and he performs it with unchallenged 


Russell spotlights the utterly outrageous with a wit as deft a 
| His column, as well 
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Welcome to the Annual Meeting! 


President's Invitation . . . 
Dear Florida Bar Member: 


Sally and I would like to invite you and your family to The Florida Bar’s 2001 Annual Meet- 
ing to be held June 20-23 at the spectacular, newly expanded Orlando World Center Marriott. 
Many respected legal scholars, advocates, and technical experts will be available to educate and 
inspire you. The World Center’s excellent facilities provide the perfect setting for you and your 
family to relax and enjoy a wonderful mix of education, business and pleasure. 
Thursday’s Judicial Luncheon will highlight the State of the Judiciary by Chief Justice Charles 
Wells of the Florida Supreme Court, followed by Mark Russell and his timely and entertaining 
commentary on politicians and the events of the day. 
Two President’s Showcase seminars will be featured during this year’s convention. “Issues for 
Multistate Practitioners,” and “Every Lawyer Can Make A Difference In A Child’s Life,” high- 
light topics of interest to many attorneys. Due to last year’s phenomenal response, we have arranged for the return of 
master trial advocate Russ Herman who will captivate the audience on Saturday morning as he shares additional court- 
room tactics that have driven his success. 

On Friday morning, our General Assembly will once again include a procession of Past Bar Presidents, Supreme 
Court Justices and Chief Judges, as well as the installation of new Bar officers. Friday evening’s House of Blues promises 
a fantastic New Orleans buffet and two stages featuring non-stop power packed performances by The Jake & Elwood 
Blues Revue featuring Tremors & The Earthquake Horns and The Malones Motown Revue. 

As you can see, this is a convention that is not to be missed — “Celebrating the Independence of Our Judiciary” is for 
everyone. Plan to attend and make your reservations early. We certainly look forward to seeing you there! 


Herman J. Russomanno, President 


Annual Meeting Chair's Invitation . . . 
Dear Florida Bar Member: 


The Florida Bar’s 2001 Annual Meeting returns to the beautiful Orlando World Center Marriott. 
Bring your family and join us June 20-23, 2001. While enjoying the resort’s superb golf, spa and 
water sports facilities, you and your family can be stimulated by provocative speakers and tal- 
ented performers. 

A total of nineteen seminars is being offered at no additional charge to the Annual Meeting 
registration fee. The Annual Meeting Committee, along with various sections and committees of 
the Bar, has worked diligently to schedule programs and luncheon speakers of interest to you. Our 
goal is to provide the perfect blend of work and pleasure as we continue to offer the highest level 
of continuing legal education programs, while still providing opportunities to visit with friends 
and colleagues. 

Back by popular demand, Thursday’s Judicial Luncheon will feature America’s foremost political satirist, Mark Russell. 
Friday evening is reserved for the entire family. Bring your kids — we have a special menu for them and bands they will 
love. You and your family will not want to miss the House of Blues featuring a tasty New Orleans buffet and two stages 
with non-stop music guaranteed to pack the dance floor. The Malones Motown Revue featuring all-star vocalists from the 
Motown Café in Orlando, and The Jake & Elwood Blues Revue featuring Tremors and the Earthquake Horns deliver 
performances you don’t want to miss! These are but a few of the many highlights offered during the 2001 convention. 

This convention is for the entire family — that is what Orlando is all about! We look forward to seeing you there! 


Miles A. McGrane, III, Chair 
2001 Annual Meeting Committee 
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ANNUAL MEETING 


A Great Supporter of 
Table of Contents The Florida Bar 

3 

Registration Form & Instructions .... 20, Back Cover Thank you for providing the 
Reception/Dinner/Dance .................. Inside Cover, 7 


* Message Center 


7-15 * Cyber Connection 

Sports & Special 5 Coffee and Refreshments (Thursday and 
6 Friday mornings in the Exhibit Area) 


¢ Lanyards for name tags 


General Assembly 


Friday, 10:00 a.m. — 12:00 noon 


Keynote Speaker: U.S. Senator Bill Nelson 


Please plan to attend the installation of our incoming 
officers and Board of Governors members. 


Bar members are not required to register in order to 
attend the June 22 General Assembly 


Win a 3-day cruise for two with Carnival Cruise Lines 


COMPLIMENTS OF 


cAdventurés in ‘Travel 


of Tallahasse, Inc 
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LUNCHEONS 


2001 Media-Law 
Conference Luncheon 


2001 Judicial Luncheon 
Honoring Florida’s 


Judiciary Saturday, 12:15 p.m. - 1:30 p.m. 


Thursday, 12:30 p.m. — 2:00 p.m. 


featured speaker: 

Jeffrey Toobin, best-selling author, staff 
writer for The New Yorker and legal ana- 
lyst for ABC News. 


sedsey Aq ojoud 


featured speakers: 

Chief Justice Charles T. Wells will key- 
note the luncheon with the State of the Judi- 
ciary Address. 


and Luncheons 
Also on Thursday 


Mark Russell, Political Humorist, syndicated columnist and star 
of The Mark Russell Comedy Specials. 12:30 p.m. — 2:00 p.m. 


Elder Law Section 


Also on Friday 


12:30 p.m. — 2:00 p.m. 
Selig I. Goldin Awards Luncheon 
Criminal Law Section 
12:00 p.m. — 1:30 p.m. 
International Law Section 
12:30 p.m. — 2:00 p.m. 

Public Interest Law Section 
12:30 p.m. — 2:00 p.m. 
Chester Bedell Memorial Luncheon 
Trial Lawyers Section 

12:30 p.m. — 2:00 p.m. 
50- Year Members/YLD Luncheon 


Business Law Section 
Annual Awards 
Luncheon 


Thursday, 12:00 p.m. — 1:30 p.m. 


featured speaker: 

The Honorable Glenda E. Hood 
Mayor, City of Orlando, visionary and 
first female mayor of the City of Orlando. 


A Great Supporter of 


We’re Wired and Ready to Provide The Florida Bar 
Email Access to Registrants at 


The Cyber Connection 


located in the Exhibit Area 


Wednesday, 2:00 p.m. — 5:00 p.m. Insurance Company 


Thursday, 8:00 a.m. — 6:30 p.m. Thank you for sponsoring the 
Friday, 8:00 a.m. — 3:00 p.m. 


¢ All Member Reception 


sponsored by 
¢ Reception for the current and past 


LEXIS © NEXIS Board of Governors and Past Presidents | 
¢ 2001 Annual Meeting T-shirts 


(limited to one per registrant) 
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SPORTS & SPECIAL EVENTS 


Golf Tournament 


Thursday, 7:00 a.m. — 11:30 a.m. 


for the Twenty-Third Year 
sponsored by 


Only steps from the main lobby, the 

revamped Hawk’s Landing Golf 

Club stretches over 6,800 yards to a 

par of 72. Featuring four sets of tees, 

HAwk’s LANDING | excellent greens, and water in play on 

15 of 18 holes, the new course offers 

a fun and challenging experience to all. Shotgun start... 

18-hole team scramble...entry fee includes greens fee, 
shared golf cart, refreshments, awards reception. 


FLORIDA HOTEL & MOTEL ASSOCIATION, INC 


Silent Auction 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Thursday, 8:00 a.m. — 6:30 p.m. 
Friday, 8:00 a.m. — 3:00 p.m. 


Great hotel packages going 
to the highest bidder! 


Bidding is open to all meeting registrants. A portion of the 
bids closes each day. Don’t miss your chance to get hotel 
packages for a fraction of their value. 


Mixed Doubles Round Robin 


Tennis Tournament 


Saturday, 8:00 a.m. — 12:00 p.m. 


sponsored by 


CRARY+BUCHANAN 


Established in 1927 


An exciting mixed doubles, round-robin 
tournament with playoffs between the 
top scorers at the end of the day. Trophies 
will be awarded to first and second place 
winners, plus we'll have drawings for 
other great prizes. 


Don’t Miss Out 
on the Exhibitor 


Drawings 


You'll receive a “Play the Numbers” game 

card in your Annual Meeting portfolio at 

the Bar’s registration desk. Take the game 
card to each exhibitor and get it stamped with the appropriate 
number. When your card is completed, place it in the gold 
tumbler in the exhibit area to be eligible to win one of the 
fantastic prizes! 


Child Care Services 


On-site The Lollipop Lounge, an on-site facility, is available to guests daily from 8:00 a.m. —11:00 p.m. The staff is certified 
and licensed by the Department of Children and Family Services. The supervised program is designed for children 4 to 12 
years. Reservations are recommended. Please call 407-238-8950 for additional information. 


In-room Sitters are available for children of all ages. Arrangements can be made through the concierge desk. Please call 


407-239-4200 for additional information. 
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2001 Annual Meeting 


wort Marriott The Florida Bar 
CONVENTION CENTER June 20-23, 2001 


Reservations Department For Reservations or Cancellations 
8701 World Center Drive Call (800) 621-0638 

Orlando, Florida 32821-9990 Deposit required at time of reservation 
407/239-4200 


Rates 
Accommodations Single-Double 
No Preference $154 
One King Bed, Non-Smoking $154 
Two Double Beds, Non-Smoking $154 
Accessible Room - One King Bed Only $154 
Non-Smoking Room $154 
One King Bed $154 
Two Double Beds $154 


Plus State and Local Taxes 


Room rate includes: Unlimited local phone calls * Scheduled Disney theme park transportation ¢ 
Use of Tennis Courts ¢ Use of Fitness Center * Unlimited use of Hawk’s Landing driving range * 
Local and national newspaper daily * Use of in-room safe 


RAVEL INFORMATION 


Airline Travel Rental Car 


US Airways and Delta are offering special rates which 
allow you a 5% discount off published fares within 
the continental U.S. 


You or your travel agent must call the appropriate num- 
ber for USAirways and Delta. 


Avis Convention Special: Special rates for our meet- 


A DEITA AIR LINES ing are available by calling Avis at 800/331-1600, 


Worldwide Di t No. A421697. 
Delta: File No. 175457A, Sales and Service at ee te 
800/241-6760, 7:30 a.m. - 11:00 p.m. eastern time. 


= I-S AIRWAYS For updates and new information, 


ee 
USAirways: Gold File No. 32131756, Group and visit the Bar's website at 


Reservation Office, 877/874-7687, 8:00 a.m. - 9:30 p.m. www.FLABAR .0Fg 
eastern time. 
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SEMINARS 


Wednesday 


Entertaining the Press: Your Client 
and the Media - Friend or Foe? 
presented by the Entertainment, Arts & Sports Law Section 
Wednesday, 2:00 p.m. - 5:00 p.m. 

Program Chair, Darryl B. Cohen 


2:00 p.m. — 2:40 p.m. Dealing with the Print Media: 
Providing the Basic Research That Writes the Story 
Joseph Z. Fleming, Ford & Harrison, LLP, Miami 


2:40 p.m. 2:50 p.m. Break 


2:50 p.m. — 3:30 p.m. Dealing with the Broadcast Media: 
Setting the Scene in TV and Radio 
Bruce Rogow, Nova Southeastern University 


3:30 p.m.—4:10 p.m. Damage Control: How Counsel Can 
Impose Prior Restraint on Clients To Protect Their 
Interest 
Darryl B. Cohen, Greenberg Traurig, Atlanta & 

Jeffrey Toobin, The New Yorker 


4:10 p.m.—5:00 p.m. Representing the High Profile 
Client, Civil and Criminal - When Is “‘“No Comment” the 
Wrong Comment? 

Joanna Wragg, Wragg & Casas Public Relations, Inc. 


Health Care Litigation Issues 


presented by the Health Law Section 
Thursday, 8:00 a.m. — 12:30 p.m. 


8:00 a.m.— 8:30 a.m. Introduction and Overview 
Harold E. Kaplan, Program Chair, Coral Springs 


8:30 a.m.— 9:15 a.m. Protecting Your Client’s Rights with 
the Insurance Carrier 
Frank Strelec, Williams, Parker, Harrison, Dietz & Getzen, 
Sarasota 


9:15 a.m. — 10:00 a.m. Litigation and Non-Competition 
Disputes 
Jonathan Koch, Tampa 


10:00 a.m. — 10:15 a.m. Break 


10:15 a.m. — 11:00 a.m. Alternative Dispute Resolution: 
From Mediation to Arbitration 
Harold E. Kaplan, Coral Springs 


11:00 a.m. — 11:45 a.m. Key Elements of Litigation Before, 
During and After Trial and at Appeal 
Thomas Dukes, McEwan, Martinez, Luff, Orlando 


11:45 a.m. — 12:30 p.m. Criminal, Civil and Administrative 
Health Care Provider Litigation 
Kevin J. Darken, Trenam Kemker, Tampa 


Maximum CLER: 3.50 Hours #5061R 
3.50 General 1.00 Ethics 


Maximum Certification: 2.50 Hours 
2.50 Appellate Practice 2.50 Business Litigation 
2.50 Civil Trial 


Maximum CLER: 5.00 Hours #4912R 

5.00 General 

Maximum Certification: 4.00 Hours 

2.50 Appellate Practice 1.00 Criminal Appellate 
4.00 Business Litigation 1.00 Criminal Trial 
4.00 Civil Trial 4.00 Health Law 


Friday Night ‘‘House of Blues” 


7:45 p.m. til midnight 


Complimentary Hurricane 
in your own Commemorative Glass 


COURTESY OF 


online member services 


Autend 


to review new & improved 
ONLINE features 
such as: 


Lawyer Referral » Fee Statements 
and more! 


Thursday, 6/21 
9:00 am - 10:00 am 
11:00 am -12:00 pm 
1:30 pm- 2:30pm 
3:30 pm- 4:30 pm 


Friday, 6/22 
9:00 am - 10:00 am 
11:00 am - 12:00 pm 
1:30 pm- 2:30pm 
3:30 pm- 4:30 pm 
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SEMINARS 


_ Thursday, continued 


Masters Seminar on Professionalism: 
Successful Lawyering in a 
Diverse Society 
presented by the Standing Committee on Professionalism 
Thursday, 8:00 a.m. — 12:00 p.m. 


Opening comments, Justice Major B. Harding, Chair of the 
Supreme Court’s Commission on Professionalism 


Moderator, Wilhelmina Tribble, President, Lowe, Tribble and 
Associates, Inc. 


Panelists address the issue of practicing law in today’s diverse 
society. Utilizing a unique, interactive approach, this popular 
annual seminar continues to be both informative and entertaining. 


Maximum CLER: 5.00 Hours #50050 
5.00 General 5.00 Professionalism 


Florida Law Update 


presented by the General Practice, Solo & Small Firm Section 
Thursday, 8:10 a.m. — 3:30 p.m. 


This course is designed to update Bar members as to major legis- 
lation and case law changes in the past year. 


8:10 a.m.— 8:15 a.m. Opening Remarks 
George O. Wilson, III, Tampa 


8:15 a.m.— 9:05 a.m. Ethics 

9:05 a.m.— 9:45 a.m. Commercial Litigation 

9:45 a.m. — 10:00 a.m. Break 

10:00 a.m. — 10:45 a.m. Criminal Law 

10:45 a.m. — 11:20 a.m. Employment Law 
11:20 a.m. — 12:00 p.m. Tax Law and Estate Planning 
12:00 p.m. — 2:00 p.m. Lunch on your own 

2:00 p.m.— 2:45 p.m. Real Property Law 

2:45 p.m.— 3:30 p.m. Family Law 


Maximum CLER: 6.00 Hours #4926R 
6.00 General 1.00 Ethics 


Maximum Certification: 3.00 Hours 

3.00 Appellate Practice 1.00 Business Litigation 
1.00 Criminal Appellate 1.00 Criminal Trial 

3.00 Civil Trial 1.00 Wills, Trusts & Estates 
1.00 Real Estate 1.00 Labor & Employment 


Electronic Discovery and 
Computer Based Evidence 
sponsored and presented by 


cnnology So 
% 


Thursday, 8:30 a.m. — 11:30 a.m. 


Speaker: D. Douglas Rehman, author of A Guide for Drafting 
Comprehensive and Effective Computer Policies, is president of 
the Florida Association of Computer Crime Investigators. He 
spent 13 years in state law enforcement, taught at the FBI Acad- 
emy and regularly instructs law enforcement in the investigation 
of computer crimes. Mr. Rehman has made multiple appearances 
in the national media, including Oprah, Inside Edition, CBS This 
Morning and Fox Network News. 


8:30 a.m.— 8:40 a.m. Overview of Electronic Evidence 


8:40 a.m.— 9:15 a.m. What Types of Evidence Exists? 
How Can It Be Found? 


9:15 a.m.— 9:40 a.m. Case Law 
9:40 a.m.— 9:50 a.m. Break 


9:50 a.m. — 10:40 a.m. Steps In Electronic Discovery: 
Overall Strategy, Identifying Potential Evidence, 
Sending the Evidence Preservation Letter, 
Interrogatories, Depositions, Production of Electronic 
Discovery; Special Master for Discovery 


10:40 a.m. — 11:05 a.m. Guidelines for Handling Electronic 
Evidence 


11:05 a.m. — 11:20 a.m. Selection of “Experts” 


11:20 a.m. — 11:30 a.m. Q & A Session 


Maximum CLER: 3.50 Hours #87320 
3.50 General 


Invest a 
few minutes in the 
Lawyers’ Marketplace 
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SEMINARS 


Thursday, continued 


Stress Management for Lawyers: 
Achieving Personal & Professional 
Satisfaction In The Practice Of Law 
presented by the Quality of Life/Stress Management Committee 
Thursday, 9:00 a.m. — 12:30 p.m. 


Dr. Amiram Elwork is an author and researcher on “psycholegal” 
issues. Attendees will receive a copy of Dr. Elwork’s book, “Stress 
Management for Lawyers.” 


9:00 a.m. — 10:20 a.m. Stress Management Techniques 
10:20 a.m. — 10:30 a.m. Break 
10:30 a.m. — 11:20 a.m. True Success And Core Values 
11:20 a.m. — 11:30 a.m. Break 


11:30 a.m. — 12:10 p.m. Emotional Intelligence and Law 
Practice Management 


12:10 p.m. — 12:30 p.m. Question and Answer Forum/ 
Conclusion 


Retirement Plans for the Large and 
Small Law Office (a way to keep & 
attract good employees) 


sponsored and presented by 


(> Prudential 
Securities 


4 


Thursday, 2:00 p.m. — 5:00 p.m. 


Speaker: Marvin Anderson, CFP, Senior Vice President Invest- 
ments, Certified Financial Planner, Senior Investment Manage- 


ment Consultant for Prudential Securities, Inc. 
2:00 p.m.— 2:15 p.m. Objective of the Plan 


2:15 p.m.— 2:30 p.m. Factors to Consider 


2:30 p.m. - 3:20 p.m. Types of Plans 
3:20 p.m. — 3:40 p.m. Retirement Plan Components 
3:40 p.m.— 4:00 p.m. Break 


4:00 p.m. 5:00 p.m. Ethics and Fiduciaries Responsibilities 


Maximum CLER: 1.00 Hour #5056R 
1.00 General 1.00 Professionalism 


Maximum CLER: 3:00 Hours #87110 
3:00 General 1:00 Ethics 
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Thursday, continued 


Electronic Privacy 
presented by the Computer Law Committee 


Thursday, 2:30 p.m. — 5:30 p.m. 


Panelists include experts from various fields of law who have 


expertise in electronic, computer, and Internet privacy issues. 


2:30 p.m. 2:45 p.m. Introduction and Overview 
Joel Rothman, Boca Raton 


2:45 p.m. — 3:15 p.m. Overview of Federal and State 
Privacy Legislation (Includes proposed Internet privacy 
legislation) 

Tim Morrell, Lantana 


3:15 p.m. — 3:45 p.m. Privacy and Ethical Consideration 
of Electronic Communications in the Workplace 
Irwin Gilbert, West Palm Beach 


3:45 p.m.—4:15 p.m. Privacy and Ethical Consideration 
of Electronic Records Afforded Confidential or 
Privileged Status 
Andrew C. Greenberg, Tampa 


4:15 p.m.- 4:45 p.m. Identity Theft 
Thomas Sadaka, Orlando 


4:45 p.m.-—5:15 p.m. Search and Seizure of Electronic 
Communications and Computer Records in Criminal 
Proceedings 
Hugo Rodriguez, Miami 


5:15 p.m. — 5:30 p.m. Questions for the Panel 


Maximum CLER: 3.50 Hours #5055R 
3.50 General 50 Ethics 


Maximum Certification: 1.50 Hours 
1.50 Appellate Practice 1.00 Criminal Appellate 
1.00 Criminal Trial 1.50 Civil Trial 


Discussion with the 
Justices of the 
Florida Supreme Court 


presented by the Appellate Practice Section 


Thursday, 3:30 p.m. — 4:30 p.m. 


SEMINARS 


Staying Out of Trouble Through 
Professional Writing 
presented by the Journal and News Editorial Board 
Thursday, 2:30 p.m. — 5:30 p.m. 


Introduction: Ralph A, DeMeo 
Hopping Green Sams & Smith, Tallahassee 


2:45 p.m.— 3:15 p.m. Drafting Proposals for Settlements 
Julie Littky-Rubin, Lytal & Reiter, West Palm Beach 


3:15 p.m. -— 3:45 p.m. Drafting Disclaimers of Liability, 
Indemnifications and Releases 
Steve Lesser, Becker & Poliakoff, Fort Lauderdale 


3:45 p.m.—4:15 p.m. The Lawyer’s Conscience: 
Professionalism and Ethics in Writing 
James W. Martin, St. Petersburg 


4:15 p.m.—4:30 p.m. Break 


4:30 p.m.—5:00 p.m. Extraordinary Writs 
Judge Jacqueline R. Griffin, Fifth District Court of Appeal 


5:00 p.m. — 5:30 p.m. A View From the Bench 
Chief Justice Charles T. Wells, Florida Supreme Court 


Maximum CLER: 3.00 Hours #5192R 
3.00 General 50 Ethics 
1.00 Professionalism 


Maximum Certification: 1.50 Hours 
1.50 Appellate Practice 1.50 Business Litigation 
1.50 Civil Trial 
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PRESIDENT'S SHOWCASE 


Friday 


sponsored by 


Searcy, Denney, Scarola, Barnhart & Shipley, P.A. 


Issues for 
Multistate Practitioners 


presented by the Out-of-State Practitioners Division 


Friday, 8:30 a.m. — 11:45 a.m. 
Moderator: Bard Brockman, President, OOS Division 


8:30 a.m.— 9:30 a.m. Family Close Corporations 
and Business Tax Issues for Multistate 
Practitioners 
Don Seat, Ph.D., C.P.A., Valdosta State University, GA 


9:30 a.m.— 9:45 a.m. Break 


9:45 a.m. — 10:45 a.m. Update on Changes to the 
Florida Probate Code 
Rohan Kelley, The Kelley Law Firm, Ft. Lauderdale 


10:45 a.m. — 11:45 a.m. Ethics Issues for Multistate 
Practitioners 
Andrew S. Berman, Young, Berman, Karps & 
Gonzales, North Miami 


Every Lawyer Can Make a 
Difference in a Child’s Life 


presented by the Public Interest Law Section 
Friday, 2:30 p.m. — 5:30 p.m. 


2:30 p.m. — 2:45 p.m. Introduction 
Justice Harry Lee Anstead, Tallahassee 


2:45 p.m. — 3:25 p.m. Florida’s Children In Crisis 
Moderator: Judge Sandy Karlan, Miami 
Panelists: Karen Gievers, Tallahassee, Tamara Gray, 
Miami, Robert Schwartz, Pennsylvania 


3:25 p.m.— 4:10 p.m. One Child, One Family, Many 
Legal Needs 
Moderator: Justice Barbara J. Pariente, Tallahassee 
Panelists: Paul Doyle, Orlando, Walter Honaman, 
Ft. Lauderdale, Joseph Tulman, Washington, D.C. 


4:10 p.m. — 4:40 p.m. One Way You Can Help 
Joseph Tulman, Washington, D.C. 


4:40 p.m.—5:20 p.m. Ethical Considerations 
Jean Koh Peters, Yale University 


5:20 p.m. — 5:30 p.m. A Call to Action 


Alan Mishael, Miami 


Maximum CLER: 3.50 Hours #5186R 
3.50 General 1.00 Ethics 


Maximum Certification: 1.50 Hours 
1.50 Appellate Practice 1.50 Business Litigation 
1.50 Civil Trial 1.00 Wills, Trusts & Estates 


Maximum CLER: 3.00 Hours #5054R 
3.00 General 1.00 Ethics 


Maximum Certification: 2.00 Hours 
1.50 Appellate Practice 1.50 Civil Trial 
2.00 Marital & Family Law 


SEARCY 


for sponsoring 


The President’s Showcase Seminars 
¢ Issues for Multistate Practitioners 
¢ Every Lawyer Can Make a Difference in a Child’s Life 
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SEMINARS 


The 2001 Masters Seminar on Ethics 
presented by the Professional Ethics Committee 
Friday, 8:00 a.m. — 11:00 a.m 


Dynamic, experienced judges and lawyers discuss the interrela- 
tionship of unprofessional conduct, unethical conduct, malprac- 
tice and tort liability. The speakers will address the ethical rami- 
fications of various factual scenarios. There will also be a dis- 
cussion of the “Top Ten” ethical issues from the perspectives of 
the bench, The Florida Bar, and defense counsel. 


Speakers: Honorable Charles J. Kahn, Jr., First District Court 
of Appeal, Honorable Dick Greco, Jr, Thirteenth Judicial Cir- 
cuit Court, W. Dexter Douglass, Tallahassee, Don Beverly, West 
Palm Beach, Timothy P. Chinaris, Appalachian School of Law, 
John A. Weiss, Tallahassee, Elizabeth Tarbert, Tallahassee 


Maximum CLER: 3.00 Hours #5052R 
3.00 General 3.00 Ethics 


Increasing Income by Using Prepaid 
Legal Services Plans 
presented by the Prepaid Legal Services Committee 
Friday, 8:30 a.m. — 12:00 p.m. 


8:30 a.m.— 8:35 a.m. Introduction 
Paul F. Penichet, Coral Gables 


8:35 a.m.— 9:15 a.m. Overview of Chapter 9 and Chapter 
642 Plans 
John Schaefer, Schaefer, Wirth & Wirth, St. Petersburg 


9:15 a.m. — 10:00 a.m. Making Money Using Chapter 9 Plans 
To be announced 


10:00 a.m. — 10:15 a.m. Break 


10:15 a.m. — 11:00 a.m. Opportunities Using Chapter 642 
Plans 
Daniel Mantzaris, Drage, DeBeaubien, Knight, Simmons, 
Manizaris & Neal, Orlando 
John Forbes, Jacksonville 


11:00 a.m. — 11:30 a.m. Ethical Considerations in Prepaid 
Legal Services Plans 
Scott Jay, Miami 


11:30 a.m. — 12:00 p.m. Roundtable Discussions 


Maximum CLER: 4.00 Hours #5057R 
4.00 General 50 Ethics 


Consumer Fraud: How To Get the 
Money Back (And More) 
presented by the Consumer Protection Law Committee 
Friday, 8:15 a.m. — 12:30 p.m. 


8:15 a.m.— 8:30 a.m. Opening Remarks 
Adam J. Kohl, Chair, Consumer Protection Law Committee 


8:30 a.m.— 9:15 a.m. FDUTPA and “per se” Deceptive 
Acts or Practices 
Mark Fistos, Tallahassee 


9:15 a.m. — 10:00 a.m. Class Actions Based on Fraud and 
the FDUTPA 
John Roddy, Boston, MA 


10:00 a.m. — 10:45 a.m. Novel Application of Consumer 
Fraud Law 
Professor Michael Flynn, Nova Southeastern University 


10:45 a.m. — 11:00 a.m. Break 


11:00 a.m. — 11:45 a.m. Fraud and How to Defeat 
Mandatory Arbitration Clauses 
Ray Ingalsbe, Palm Beach Gardens 


11:45 a.m. — 12:30 p.m. Collecting Punitive Damages in 
Consumer Cases 
Ervin Gonzalez, Coral Gables 


Maximum CLER: 4.50 Hours #5003R 
4.50 General 


Maximum Certification: 3.00 Hours 

2.50 Appellate Practice 3.00 Business Litigation 
3.00 Criminal Appellate 3.00 Criminal Trial 
3.00 Civil Trial 


Thank You 
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SEMINARS 


Friday, continued The First Amendment and the 
Trial 21 (The I amily Court Trial of presented by the Media and Communications Law Committee 


the 21st Century) Friday, 2:00 p.m. — 4:00 p.m. 


presented by the Family Law Section Moderator: Thomas R. Julin, Hunton & Williams, Miami 


Friday, 8:30 a.m. — 5:30 p.m. Panelists: Richard J. Ovelmen and Daniel P.S. Paul, Jorden Burt 
‘ Boros Cicchetti Berenson & Johnson LLP, Miami, Professor Lily 

8:30 a.m.— 9:00 a.m. 
Levy, University of Miami School of Law, Honorable Alan R. 
Debate a , Schwartz, Chief Judge, Third District Court of Appeal, Honorable 
9:00 a.m.— 9:15 a.m. Proper Objectives for the Family Patricia C. Fawsett, U.S. District Court, Middle District of 
Court Systems in the 21st Century Florida, Honorable Adalberto Jordan, U.S. District Court, 
9:15.a.m.— 9:30 a.m. Role of the Judge in the Southern District of Florida, Honorable Donald M. Middlebrooks, 

21st Century U.S. District Court, Southern District of Florida 


9:30 a.m.— 9:45 a.m. Case Management: Proactive v. The most recent U.S. Supreme Court decisions dealing with the 
Passive First Amendment will be discussed and analyzed with an effort 
made to cover cases decided as recently as the day before the 
seminar’s presentation. Audience participation will be 
encouraged. Course materials are given during the session. 


9:45 a.m. — 10:00 a.m. Dual Track Judging in the 
21st Century 


10:00 a.m. — 10:15 a.m. Increased Privacy in Family 
Court Cases 


Maximum CLER: 2.50 Hours #5069R 


10:15 a.m. — 10:25 a.m. Reducing Animosity in Family 2.50 General 


Court Proceedings Maximum Certification: 1.50 Hours 


10:25 a.m. — 10:35 a.m. Mandatory Training For Lawyers/ 1.00 Appellate Practice 1.50 Civil Trial 
Judges/Law Students To Practice Family Law 


10:35 a.m. — 10:45 a.m. Evidence and Rule Changes for the 
Moderator: John Morse, Tampa International Law Section Seminar 
Team A: Deborah O. Day, Winter Park, Honorable James 
Hauser, Orlando, Honorable Lisa Kahn, Viera, Honorable Friday, 2:00 p.m. — 5:30 p.m. 
Judith Kreeger, Miami, Alan Rubinstein, Ft. Myers, : : 
Honorable Hugh Starnes, Ft. Myers Visit The Florida Bar Website at 
Team B: Honorable Sandra Ambrose, Sanford, Honorable 
Seymour Benson, Sanford, Honorable John Lenderman, St. www.FLABAR.or 
Petersburg, Norman Levin, Longwood, Steven Sessums, 
Tampa, Jeffrey Wasserman, Miami, Elliott Zisser, Jacksonville for additional information. 


Audience participation will be encouraged on all topics. 
10:45 a.m. — 11:00 a.m. Break 


11:00 a.m. — 12:30 p.m. Q&A: Court Technology for the Join us for 
21st Century 


12:30 p.m. — 2:00 p.m. Lunch on your own R E F R ES H M E N TS 


2:00 p.m. — 5:30 p.m. Family Law Trial 21 (Don’t Miss the 
Trial of the Next Century) COMPLIMENTS OF 


® 
Maximum CLER: 8.50 Hours #5193R LEXIS . NEXIS 


8.50 General 


Maximum Certification: 6.50 Hours Thursday & Friday 


4.00 Appellate Practice 4.00 Civil Trial in the Lawyers’ Marketplace 
6.50 Marital & Family Law 
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Respectfully Controlling the Courtroom 
featuring Russ M. Herman 


presented by the 2001 Annual Meeting Committee 


Saturday, 9:00 a.m. — 12:15 p.m. 


Take a 3-hour trip with Russ Herman. 
You'll become a better advocate for it and you'll enjoy the journey. 


The judge may be the one in regal costume seated on the raised 
platform of authority, but the courtroom belongs to the trial law- 
yer. Using the space — rather than merely occupying it — is a 
critical element of winning case presentation. One of America’s 
best trial lawyers and most entertaining CLE speakers, Russ 
Herman, returns this year to demonstrate proven methods for 
dominating his domain. 


Understanding the Courtroom Environment 

Where you stand, how you stand, how and when you address 
court personnel, where you place exhibits, everything you do in 
view of the fact-finders has an impact and will substantially ef- 
fect the outcome of your case. In the style that made him a hit 
last year, Russ Herman returns to demonstrate the subtle and not- 
so-subtle “courtroom presence” that leads to positive verdicts. 


Marshaling Demonstrative Evidence 

Relevant. Imaginative. Illustrative. The three purposes of demon- 
strative evidence are to explain, summarize and persuade. Evi- 
dence must be displayed with care, keeping spatial considerations 
in mind. Different purposes call for different types of evidence. 
Herman examines and demonstrates effective use of visual, au- 
ral, and kinesthetic demonstrations — how to get it in and make it 
stick in the minds of jurors. Learn the three purposes of evidence, 


how demonstrative evidence varies depending on your message, 
and key words to use and avoid. 


Opening and Closing Argument — Coming Full Circle 

The elements of a powerful opening statement are concrete and 
indispensable — structure, language and visual aids. The purposes 
of the opening statement, psychological concepts and common- 
sense principles, and establishing a theme will be covered. You'll 
learn how to use the tools and techniques needed to open with 
style and confidence. Moving on to the closing argument, Russ 
will demonstrate why mere theatrics are no competition for a 
memorable, factual, well-shaped argument. Preparation, struc- 
ture, persuasion and honesty are the keys to a powerful closing. 
Review your opening statement; remaster all your facts; recog- 
nize any errors made during the trial and amend them with a 
strong, believable and relevant closing. 


Maximum CLER: 3.50 Hours #5068R 
3.50 General 


Maximum Certification: 1.50 Hours 
1.50 Appellate Practice 1.50 Civil Trial 
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SEMINARS 


27th Annual Media-Law Conference 


presented by the Media & Communications Law Committee, 
various law firms and statewide media organizations 


Saturday, 9:00 a.m. — 5:00 p.m. 
(Reception follows seminar/5:00 p.m. — 7:00 p.m.) 


Keynote Speaker: Jeffrey Toobin is a legal analyst, journalist, lawyer and author of best sellers 
such as A Vast Conspiracy: The Real Story of the Sex Scandal that Nearly Brought Down a 
President, and The Run of His Life: The People v. O.J. Simpson. His new book, Too Close to 
Call: The 36-Day Battle to Decide the 2000 Election, will be published by Random House in the 


fall of 2001. 


9:00 a.m. — 10:30 a.m. Opening Remarks & General 
Session I 
¢ Ballot Bedlam: Newsmakers and News Breakers 
Moderator: Robert Rivas, The Rivas Law Firm, Tallahassee 


10:30 a.m.—10:45a.m. Break 


10:45 a.m. — 12:00 p.m. 

Choose one of two concurrent workshops 

A. Breaking News: Why the Networks Got it Wrong on 
Election Day and How to Get it Right 


B. Trial by Internet: Impact of the Internet on the Way the 
Election Case Was Tried and Covered 
Moderator: Donna E. Blanton, Steel Hector & Davis LLP. 
Tallahassee 


12:15 p.m. — 1:30 p.m. Luncheon 
Presentation of 2001 Media Awards, Terry Russell, 
Incoming President of The Florida Bar 
Speaker: Jeffrey Toobin, staff writer, The New Yorker and 
legal analyst, ABC News 


1:30 p.m. — 1:45 p.m. Break 


1:45 p.m. — 3:00 p.m. 

Choose one of four concurrent workshops 

C. Access to Courts and Cameras in the Courtroom 
Moderator: Dana J. McElroy, Heinrich Gordon Hargrove 
Weihe & James, P.A., Ft. Lauderdale 


D. Cybersmearing: Privacy and Defamation 
Moderator: Edward M. Mullins, Astigarraga, Davis, 
Mullins & Grossman, Miami 


E. Copyright, Trademark and the Modern Media 
Moderator: Janet T. Munn, Steel Hector & Davis LLP. Miami 


F. News and Video Vetting 
Moderator: Carol J. LoCicero, Holland & Knight, LLP, Tampa 


3:00 p.m.-3:15p.m Break 


3:15 p.m. — 4:30 p.m. General Session II 
* Whose Chads Are They Anyway? Public Records 
Issues Raised by the Ballot Count 
Moderator: Patricia R. Gleason, Office of the Attorney 
General, Tallahassee 


4:30 p.m. —5:00 p.m. Closing Remarks 


Maximum CLER: 6.50 Hours #5062R 
6.50 General 


to purchase ticket(s) and to sign up for workshops 


* Note to Media-Law Conference Attendees * 


Annual Meeting Registration fee does not include the luncheon ticket. Please see registration form 
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SCHEDULE 


Wednesday, June 20 


ee Entertaining the Press: Your Client and the Media—Friend or Foe? presented by the 
Family Law Section 
Florida Association of General Masters and Child Support Hearing Officers 11:00 a.m.—12:30 p.m. 
Florida Lawyers Mutual Insurance Co. 
sf Florida State University Alumni Association Board of Directors .....................:csscsscsossssssssssssssccsncssscscssscssecsscesnsssecssessesessees 2:00 p.m.— 4:00 p.m. 
3 Government Lawyer Section 
= Health Law Section 
Reception and Dinner for Past, Present and Incoming Members of the Board of Governors and 
Silent Auction presented by Florida Hotel & Motel Association, INC. .............:csccsccssesecssessescesecssesesstesecsssssceeesecsscescsecesceeses 2:00 p.m.— 5:00 p.m. 
Young Lawyers Division Moot Court Competition 


: Thursday, June 21 


. Administrative Law Section/Environmental and Land Use Law Section Reception ..............cccccccccscssesceseseesescesceecseesteeseeees 6:30 p.m.— 7:30 p.m. 
All Member Reception sponsored by Florida Lawyers Mutual Insurance Co. .............cccccccccsssesesccesceecsecssceccsccsscserseescnsees 5:30 p.m.— 6:30 p.m. 
Appellate Practice Section 
Business Law Section 
16 
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SCHEDULE 


Thursday, June 21 


Business Law Section—-CONTINUED 

Discussion with the Court presented by the Appellate Practice Section ............ccccccccccccesscesseeesseesecesscessccssceeseeeseeenseenseeeaee 
Elder Law Section 

Electronic Discovery and Computer Based Evidence sponsored by Rehman Technology, INC. ..............cc:cceccceeeseeseees 
Electronic Privacy presented by the Computer Law Committee 
Environmental and Land Use Law Section 


Family Law Section 
Florida Council of Bar Association Presidents RECeption ................ccccccccssscccecesseeeeceeesseeececeseeccesseeeecccenceseecesseeeeecerseaceeeeeeees 
Florida Law Update presented by the General Practice, Solo and Small Firm Section ..............ccccccccseccesseeeesseceeseeeeseee 
Fionda Lawyers’ Legal Insurance Comoration 
Fictida Supreme Court Historical Socioty Anntial 
Florida Supreme Court—Judicial Ethics Advisory Committee ................c:ccscccssscssecsseeseeeseeeeseecseeseaeesseeeseecsaeesseceeeseeeseeeseneees 
Health Care Litigation Issues presented by the Health Law Section ...............cecccsseseseecsceeseeeeeeeeeeeseeseeeeeaeeseeseeeeeeeeeeeees 
Judicial Administration, Selection and Tenure Committee ................cecseccsscecsseeeeeseeseseeeesseeeseeeeeeteeeeseaeeeseeeeseeeessaeeecaeeesees 
Judicial Luncheon featuring Chief Justice Charles T. Wells and Mark Russell ..............0:ccceccessecesseeeeseeeeeseeesteeeeeeeeneees 
Law Center of Nova Southeastern University Alumni Reception ....................:ccsccsssseesceseceseessecesecesccecsesesseeeeeseaceeteeesneeeesees 
Masters Seminar On Professionalism presented by the Standing Committee on Professionalism ..............::cccseeeees 
Multidisciplinary Practice and Ancillary Business, Special COMMISSION ON ou.......eceeeseesseeescceneeenseeeeeeeeeeeeeeeeeeeseeeneeeeneeneeees 
Online Member Service @ flabar.org (4 sessions offered as follows) 
Red Mass sponsored by St. Thomas More Society of South Florida ........... cc eccccseesseeeeeeseceseeeseeeeeeceseeseeesseseeaeseeeeeeseenees 
Retirement Plans for the Large and Small Law Office sponsored by Prudential Securities ...............cceccseeeeeereeeeeees 
Silent Auction presented by Florida Hotel & Motel ASSOCIATION, INC. ...........ccccecceseceseeseeeeeeeeeeeeseeeeaeeeseeeseeeneeeeseseneeenseneees 
Staying Out of Trouble Through Professional Writing presented by the Journal and News 

Stress Management for Lawyers: Achieving Personal & Professional Satisfaction in the 

Practice of Law presented by the Quality of Life/Stress Management Committee .............c:cccccccceesceeseceesseeesseeeeeteneees 
ANG AGMISSIONS 10 Bar COMMING 


12:00 p.m.— 1:30 p.m. 


6:30 p.m.— 7:30 p.m. 


10:00 a.m.—12:30 p.m. 


9:00 a.m.—12:00 noon 


10:00 a.m.— 5:00 p.m. 
11:30 a.m.—12:15 p.m. 
10:45 a.m.—12:30 p.m. 


6:30 p.m.— 7:30 p.m. 
8:00 a.m.— 6:30 p.m. 
3:30 p.m.— 4:30 p.m. 


9:00 a.m.—12:00 noon 
12:30 p.m.— 2:00 p.m. 
2:00 p.m.— 5:00 p.m. 
8:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 


2:00 p.m.— 4:00 p.m. 
4:00 p.m.— 6:00 p.m. 
6:30 p.m.— 7:30 p.m. 


3:00 p.m.— 5:00 p.m. 
6:30 p.m.— 9:00 p.m. 
9:00 a.m.— 3:00 p.m. 
6:30 p.m.— 7:30 p.m. 
8:10 a.m.— 3:30 p.m. 
2:00 p.m.— 6:00 p.m. 
6:30 p.m.— 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 
2:00 p.m.— 3:00 p.m. 
9:00 a.m.—11:00 a.m. 
8:00 a.m.— 9:00 a.m. 
8:30 a.m.—12:00 noon 
4:30 p.m.— 5:30 p.m. 
7:00 a.m.—11:30 a.m. 
8:00 a.m.—12:30 p.m. 
2:00 p.m.— 4:00 p.m. 
12:30 p.m.— 2:00 p.m. 
9:00 a.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 4:30 p.m. 
5:30 p.m.— 6:30 p.m. 
8:00 a.m.— 6:30 p.m. 
2:00 p.m.— 5:00 p.m. 
8:00 a.m.—12:00 noon 
4:30 p.m.— 6:00 p.m. 
8:00 a.m.— 5:30 p.m. 
9:00 a.m.—12:00 noon 


9:00 a.m.—10:00 a.m. 
11:00 a.m.—12:00 p.m. 
1:30 p.m.— 2:30 p.m. 
3:30 p.m.— 4:30 p.m. 
8:00 a.m.— 9:30 a.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 4:00 p.m. 
7:00 a.m.— 7:45 a.m. 
8:00 a.m.— 3:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 6:00 p.m. 
8:00 a.m.— 6:30 p.m. 
6:30 p.m.— 8:00 p.m. 


2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 8:00 p.m. 


9:00 a.m.—12:30 p.m. 
2:00 p.m.— 4:00 p.m. 
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SCHEDULE 


Thursday, June 21 


The Florida Bar Foundation 


* Legal Assistance for the Poor/Law Student Assistance Committee ...............ccccceesceseeeseesseeseeeecesesesssseseeeaseeeeeseeeseseaeens 2:30 p.m.— 4:30 p.m. 
Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents ..............ccccscscesseeeseesseeseeeseeeseeenneeeneeees 3:00 p.m.— 5:00 p.m. 
Young Lawyers Division 


Friday, June 22 


American College of Trial Lawyers 
City, County and Local Government Law Section—Executive Council ..................sccsssesssesececesseeeseeseeesecssceecessceeeecteeeeeeaeeuee 10:00 a.m.—12:30 p.m. 
Consumer Fraud: How to Get the Money Back (and more) presented by Consumer Protection 

Criminal Law Section 
Every Lawyer Can Make a Difference in a Child’s Life presented in the President’s Showcase 

Florida Association for Women Lawyers 
* We’ve Come A Long Way Seminar presented by the Florida Association for Women Lawye'Fs ..............ccccccsseeseeseeeeeeees 1:30 p.m.— 5:00 p.m. 
Florida Supreme Court—Court Statistics and Workload Committee ..............ccccccescescesccscescessesceseeseeseesccsccsesacescessesecsacseseaeens 1:00 p.m.— 3:00 p.m. 
General Practice, Solo and Small Firm Section 
“House of Blues” Dinner/Dance sponsored by the Annual Meeting Committee and the Young Lawyers Division ........ 7:45 p.m.—12:00 a.m. 
Increasing Income by Using Prepaid Legal Services Plans presented by Prepaid Legal Services 
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SCHEDULE 


Friday, June 22 


International Law Section 


International Law Section Seminar presented by the International Law Section ...............cccceccceesceesscesceessccescceseeseeeesees 2:00 p.m.— 5:30 p.m. 
International Law Section/Out-of-State Practitioners Division Joint RECEption ..............cccccceccccscescesccceesccseessceseesccesseasensens 6:00 p.m.— 7:00 p.m. 
Issues for Multistate Practitioners presented in the President's Showcase by the Out-of-State 

NOMINGUMNG GOIMMINOG 8:00 a.m.—10:00 a.m. 
MOGI LAW GORMUMINCO 4:30 p.m.— 6:00 p.m. 
Online Member Services @ flabar.org (4 sessions offered as follows) 
Out-of-State Practitioners Division—Executive COUnCH: 3:00 p.m.— 5:30 p.m. 
Out-of-State Practitioners Division/International Law Section Joint RECEption ............cccccecccseceeeeeeeesseeeeseceesseeesseeeeseees 6:00 p.m.— 7:00 p.m. 
Practice Management & Development Section—Executive Council ................:cccccccsseeesscsseeceeeeenesseecseeseeseeaeesseecseeeeaeenseeensees 8:00 a.m.—10:30 a.m. 
Public Interest Law Section 
Refreshment Center sponsored by LEXIS-NEXIS ..........cssccceccccccccscsssecesccsenessoscsnccesccssccsscacsuscsecsanccensscsstsenssencesencssessenases 8:00 a.m.— 3:00 p.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. 8:00 a.m.— 3:00 p.m. 
The First Amendment and the Supreme Court presented by the Media & Communications Law Committee............... 2:00 p.m.— 4:00 p.m. 
The 2001 Masters Seminar on Ethics presented by Professional Ethics Committee 0.0.0... eecccceeeeeseeeeeeenneeeeeeeneeeeeeees 8:00 a.m.—11:00 a.m. 
Trial Lawyers Section 
Trial 21 (The Family Court Trial of the 21st Century) presented by the Family Law Section .............ceccsceeeeeeeteeeeeees 8:30 a.m.— 5:30 p.m. 
Workers’ Compensation Section—Executive Council And LUNCHEON .............cccccececeecseeeesseceeseeeeeeeeeeeeeceeeeeeeeeeeeeaeeeeneeeeneeeens 12:30 p.m.— 4:30 p.m. 
Young Lawyers Division Moot Court Competition—Final ROU ..............:ccccecesceeeeeeeeseneeeseceeeeeaeeeseeeeeeseeseaeeeeaeeeseeeeeeeeeeeess 8:00 a.m.—10:00 a.m. 


Saturday, June 23 


Media-Law Conference (see page 15 for workshop SCHEGUIE) ................eseeeeeeeesseeeeessseeeesecssceeeseeeseeeeeeeeceeeeeesseneeeeeeaeeees 9:00 a.m.— 5:00 p.m. 
Respectfully Controlling the Courtroom featuring Russ Herman presented by the Annual Meeting Committee ...... 9:00 a.m.-12:15 p.m. 


The Fidrida Sar 7:30 a.m.—12:30 p.m. 


< 
| 
| 


HOW TO REGISTER 


Registrations must be postmarked by 6/2/01. After 
that date, on-site registrations only. 


All tickets must be picked up on-site at The 
Florida Bar registration desk in Grand Ballroom 
Vil 


$175 Early Bird Registration Fee 
(postmarked by 5/18/01) 


$215 Registration Fee (postmarked 5/19-6/1/01) 


$250 On-Site Registration Fee 
(on or after 6/2/01) 


Registrations received by “FAX” must be paid 
by credit card (Fax Number: 850/561-5612). 
Registration form at www.FLABAR.org can be 
downloaded. 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle 

you to: 

¢ Receive convention tote bag 

e Attend seminars on Wednesday - Saturday. Only 
one seminar per time frame can be selected. 
Registration fee is not transferable to any other 
seminar location. Other registration fees are not 
applicable to annual meeting seminars. 


MESSAGE CENTER 


Accrue certification/CLE credit for seminars 
attended 

Bid on hotel packages at silent auction 

Be eligible for special prize drawings 

Receive two free drink tickets for All Member 
Reception 

Enjoy Continental Breakfast - Thursday & Friday 
Hear Discussion with the Florida Supreme Court 
Receive Annual Meeting T-shirt (one per registrant) 


Payment of a registration fee is not required to: 

e Attend section/committee meetings, the General 
Assembly or the Lawyers’ Marketplace 

¢ Purchase tickets (two per event) 


Last date for mailing registrations to 
Tallahassee is 6/2/01 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or 
faxed on or before 6/2/01 

¢ Refund of registration fee less $50 if 
postmarked or faxed 6/3/01 — 6/10/01 

¢ No refund for requests postmarked or faxed on 
or after 6/10/01 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked or faxed after 6/2/01 


No telephone cancellations can be accepted 


Call the Orlando World Center Marriott at (407)239-4200 
and ask for The Florida Bar Message Center. For hours 


other than listed below, the hotel operator can take 
messages for hotel guests. 


SPONSORED BY 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Thursday, 8:00 a.m. — 5:30 p.m. 
Friday, 8:00 a.m. — 3:00 p.m. 
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The Florida Bar Annual Meeting « June 20-23, 2001 * Orlando World Center Marriott 


DO NOT MAIL after June 2, 2001 


Instructions: Please read registration information on page 20 before detaching and completing this form. 


(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 


Seminars 


Ticketed Events 


Full registration fee required to attend seminar(s). Please 
select one seminar per timeframe. (See next page for fee 
information) 


Wednesday, June 20 
4 600 Entertaining the Press (2:00-5:00) 


Thursday, June 21 

700 Masters Seminar on Professionalism (8:00-12:00) 

4 701 Health Care Litigation Issues (8:00-12:30) 

702 Florida Law Update (8:10-3:30) 

703 Electronic Discovery and Computer Based Evidence 
(8:30-1 1:30) 

Stress Management for Lawyers (9:00-12:30) 

Retirement Plans for the Large and Small Law Office 
(2:00-5:00) 

Staying Out of Trouble Through Professional Writing 
(2:30-5:30) 

4 707 Electronic Privacy (2:30-5:30) 


704 
Q 705 


+ 706 


Friday, June 22 

800 2001 Masters Seminar on Ethics (8:00-11:00) 

+ 801 Consumer Fraud (8:15-12:30) 

1 802 Issues of Multistate Practitioners (8:30-11:45) 

803 Increasing Income by Using Prepaid Legal Services 
Plans (8:30-12:00) 

Trial 21 (The Family Court Trial of the 21st Century) 
(8:30-5:30) 

First Amendment and the Supreme Court (2:00-4:00) 

International Law Section Seminar (2:00-5:30) 


Every Lawyer Can Make a Difference in a Child’s Life 
(2:30-5:30) 


+ 804 


4 805 
806 
807 


Saturday, June 23 

900 Respectfully Controlling the Courtroom (9:00-12:15) 
J 901 Media Law Conference (9:00-5:00) 

Afternoon Workshops 
904 Workshop C 

905 Workshop D 


Workshop E 
1) 907 Workshop F 


Morning Workshops 
“J 902 Workshop A 
1 903 Workshop B 


# of 
Events Code | Tkts Price 
Luncheons 
Business Law Section — Thursday | 300 $35.00 
includes 1.50 tax 
Elder Law Section — Thursday 301 $35.00 
includes 1.50 tax 
Judicial Luncheon — Thursday 302 $35.00 
includes 1.50 tax 
International Law Section — Friday | 303 $37.00 
includes 1.74 tax 
Criminal Law Section — 
Selig !. Goldin — Friday 304 $37.00 
includes 1.74 tax 
Public Interest Law 
Section — Friday 305 $37.00 
includes 1.74 tax 
Trial Lawyers Chester 
Bedell Memorial — Friday 306 $37.00 
includes 1.74 tax 
50-Year Member/YLD — Friday 307 $37.00 
includes 1.74 tax 
Media Law Conference — Saturday | 307 $32.00 
includes 1.50 tax 
Social Events 
House of Blues Dinner/Dance — 
Friday — Adult 400 $59.00 
includes 3.09 tax 
House of Blues Dinner/Dance — 
Friday — Child (ages 3-12) 401 $19.50 
includes .90 tax 
Sport Events 
Golf Tournament — Thursday 
Handicap or 
avg. score for 18 holes 500 $88.00 
includes 4.50 tax 
Tennis Tournament — Saturday 501 $20.00 
includes 1.08 tax 
Ticket(s) Total $ 


(Transfer ticket(s) total to next page) 


See next page for fee information 
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Registration Fees 


Registration Fee Covers 


¢ CLE Seminars (one or more) 
¢ Discussion with the Florida Supreme Court 


¢ Convention Tote Bag 


Early Bird Registration Fee 

(postmarked 5/18/01) (100) 1 $175 
Registration Fee 

(postmarked 5/19 — 6/1/01) (101) 1 $215 
On-Site 

(postmarked on or after 6/2/01) | (102) 1 $250 


¢ Convention T-shirt (one per registrant) 
¢ All Member Reception (two drink tickets) 


UY Check if you are a judge. 


Judges are exempt from registration fee. Seminar tickets are not 
transferable. 


¢ Silent Auction 
¢ Exhibitor Prize Drawings 
¢ Continental Breakfast-Thursday & Friday 


Registration Total $ 


Ticket(s) Total $ 


Total Amount Due $ 


Method of Payment 


Return completed form and payment to: 
Annual Meeting 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 


“Faxed” registrations must be paid by credit card. 
Fax Number: 850/561-5612 (Fax both pages) 


Please check one: 


) Check enclosed (check # 
The Florida Bar) 


) made payable to 


Q Credit Card 
4 MASTERCARD 


VISA 


Card No. 


Expiration Date 


MO YR 


Signature (credit card registrations only) 


Registration Information 


Page 2 of Registration Form 


Florida Bar # (Required) 


First Name 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


(Area Code) Telephone Number ( ) 


(Area Code) Fax Number ( ) 


Spouse/Guest Name MI 


Last Name 


Name on name badge 


City State 


Please indicate if you require special 
arrangements. (If necessary attach 
additional information) 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 
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ment agency to immediately seek 
counsel from an attorney who is ex- 
perienced in dealing with govern- 
ment antitrust and trade regulation 
enforcement agencies. 

Trade associations that have rea- 
son to suspect the antitrust laws are 
being violated by other persons, or 
that a proposed merger or acquisi- 
tion may be anticompetitive, may 
contact government enforcers to pro- 
vide information and request action. 
Doing so without the assistance of 
antitrust counsel, however, may be 
unwise and less than effective in 
persuading the agencies to allocate 
limited resources to the enforcement 
effort sought. Under some circum- 
stances, trade associations have 
standing to maintain their own en- 
forcement actions in court through 
private attorneys.” 


Antitrust Compliance 

Every trade association should 
have an antitrust compliance pro- 
gram. The law’s boundaries are of- 


ten gray and easily crossed; the con- 
sequences of a proven violation are 
severe. No litigation is more com- 
plex, drawn out, or expensive than 
antitrust litigation. Even respond- 
ing to a government investigation 
can be more risky and expensive 
when an association has failed to 
implement an effective antitrust 
compliance program. Additionally, 
such a program potentially offers 
reductions in culpability scores un- 
der the federal sentencing guide- 
lines and amnesty under the Anti- 
trust Division’s Corporate Leniency 
Policy.*® 

An antitrust compliance program 
should begin with a policy stating 
the association’s commitment to 
compliance and its expectation that 
its members do the same. The policy 
should explain, in simple terms, 
what the law prohibits. Explana- 
tions and illustrations of what the 
terms “agreement” and “conspiracy” 
mean in antitrust parlance, together 
with a list of key “dos and don'ts,” 


should be included. Because im- 
providently chosen words can place 
an anticompetitive “spin” on legiti- 
mate business activities, guidance 
on business language usage might 
also be included. The policy should 
require that agendas, resolutions, 
and convention handouts be re- 
viewed by counsel, in advance. (This 
review should be made with an eye 
toward how a government investi- 
gator or a juror might react.) The 
policy should identify the person to 
whom questions and potential is- 
sues concerning antitrust should be 
addressed. Finally, the policy should 
be adopted by corporate resolution, 
communicated to and periodically 
revisited with all association staff 
and members, and regularly re- 
viewed and updated by counsel. The 
program of which the policy is a part 
should include a separate records 
retention policy (made applicable to 
electronic mail), which should be 
implemented and carefully followed. 
The program might also contem- 


Legal information technology has come a long way. You no longer need miles 
of shelf space to store your legal research books. You don’t even need multiple- 
bay players and storage space for your CD-ROMs. All you need is a computer 
and West Group. 


2001 
The Internet 
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No matter how small or large your firm, no matter what your practice areas, 
West Group can customize a Total Solutions package to meet your research, 
client communication, and practice management needs. All in one place, 
all for one affordable subscription price. And you can choose as much or 
as little as you need. 


The 2001 Internet Law Office: It’s the new and better way 
to practice law in Florida. 


Call 1-800-762-5272 and begin building your customized 
Internet Law Office today. 
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Westlaw: FindLaw. 
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And now, Medicare 
can help pay for them. 


pee cancer is 

the second-leading 
cancer killer in the U.S. 
Screening tests can detect 
colorectal polyps, which are 
small growths that may 
become cancer if not 
removed. Screening tests can 
also find colorectal cancer 
early, when there may not be 
any symptoms and treatment 


can be most effective. 


Medicare now helps pay for 
colorectal cancer screening 


tests. 


Talk with your doctor about 


your screening options. 


1-800-4-CANCER # TTY 1-800-332-8615 
NCI’s Cancer Information Service 


ws, CENTERS FOR DISEASE CONTROL 
PREVENTION 


ONAL 
CER 
MEDICARE MEDICAID INSTITUTE 


Visit www.cdc.gov/cancer/screenforlife 
or www.medicare.gov 


30 THE FLORIDA BAR JOURNAL/MAY 2001 


plate application for formal review 
of proposed association activities by 
the Department of Justice, the FTC, 
and, with respect to health care, the 
Florida Attorney General’s Office.” 
Last, but not least, a particular in- 
dividual or office should be assigned 
responsibility for ensuring that the 
compliance program is effectively 
carried out. 


A Few Dos and Don’ts 

Here are a few things trade asso- 
ciation counsel, executives, and 
members generally should and 
should not do: DO encourage the 
trade association to help expand the 
markets within which its members 
compete; DO encourage the associa- 
tion to promote vigorous competi- 
tion on quality, selection, and price 
within those markets; DO use the 
association to lobby government 
bodies on issues affecting the mem- 
bers’ industry; DO make sure the 
association maintains an effective 
antitrust compliance program; 
DON’T let the association be used 
as a forum for discussion of mem- 
bers’ price-related terms of sale, geo- 
graphic areas or customers to be 
served, or the kinds of goods or ser- 
vices to be offered; DON’T let the 
association adopt rules governing 
price-related terms under which 
members sell goods or services; 
DON’T let the association be used 
as a conduit for anticompetitive ex- 
changes of information, such as cur- 
rent pricing to particular customers 
or planned price increases; DON’T 
let the association be used to facili- 
tate an agreement among competi- 
tors to refuse to deal with any third 
person; and DON’T let the associa- 
tion respond to a government anti- 
trust agency’s information request 
without consultation with antitrust 
counsel. 


' United States v. Topco Associates, 
Inc., 405 U.S. 596, 610 (1972). 

2 See Virginia Vermiculite, Ltd. v. 
W.R. Grace & Co.—Conn., 156 F. 3d 535, 
540 (4th Cir. 1998) (citing cases); F.T.C. 
v. University Health, Inc., 938 F.2d 
1206, 1214 (11th Cir. 1991) (“section 7 
of the Clayton Act applies to asset ac- 
quisitions by nonprofit hospitals”). 

% Clayton Act, 15 U.S.C. §§12-27; 29 


U.S.C. §52. Section 7 of the Clayton Act 
(15 U.S.C. §18) prohibits any merger 
or acquisition the effect of which “may 
be to substantially lessen competition” 
in a relevant market. Section 7 is “pri- 
marily a prophylactic measure in- 
tended to stop anticompetitive corpo- 
rate mergers and acquisitions before 
those events could cause harm.” United 
States v. E.J. DuPont de Nemours & 
Co., 353 U.S. 586, 597 (1957). 

‘The Robinson-Patman Act prohib- 
its, among other things, price discrimi- 
nation (15 U.S.C. §13(a)) and commer- 
cial bribery (15 U.S.C. §13(c)) in 
connection with the purchase and sale 
of goods under certain circumstances. 
Sections 2(d) and (e) of the Clayton Act, 
as amended, forbid indirect price dis- 
crimination in the form of promotional 
payments or allowances. See generally 
Brooke Group Ltd. v. Brown & 
Williamson Tobacco Corp., 509 U.S. 209 
(1993). See also Iams Co. v. Falduti, 974 
F. Supp. 1263, 1270 (E.D. Mo. 1997) 
(the elements of a price discrimination 
action are “(1) two or more sales (2) 
reasonably close in time (3) of com- 
modities (4) of like grade or quality (5) 
with a difference in price (6) by the 
same seller (7) to two or more differ- 
ent purchasers (8) for use within the 
United States (9) which may result in 
competitive injury. A plaintiff seeking 
damages must also meet the actual 
injury requirement in 15 U.S.C. §15”). 
See also FLA. Star. §540.01 (2000) (pro- 
hibiting price discrimination “for the 
purpose of destroying the business of 
a competitor in any locality”). In this 
article, all citations to the Florida Stat- 
utes refer to the Florida Statutes 
(2000). 

* Section 1 provides: “Every contract, 
combination in the form of trust or oth- 
erwise, or conspiracy, in restraint of 
trade or commerce among the several 
States, or with foreign nations, is de- 
clared to be illegal.” 15 U.S.C. §1. 

® Section 2 provides: “Every person 
who shall monopolize, or attempt to 
monopolize, or combine or conspire 
with any other person or persons, to 
monopolize any part of the trade or 
commerce among the several states, or 
with foreign nations, shall be deemed 
guilty of a felony ....” 15 U.S.C. §2. 

7 Fra. Stat. ch. 542. 

8 See Fia. Stat. §542.18 (“Every con- 
tract, combination, or conspiracy in re- 
straint of trade or commerce in this 
state is unlawful”); id. §542.19 (“It is 
unlawful for any person to monopolize, 
attempt to monopolize, or combine or 
conspire with any other person or per- 
sons to monopolize any part of trade 
or commerce in this state”). 

Stat. §542.32. 

'0 Mack v. Bristol-Myers Squibb Co., 
673 So. 2d 100, 104 (Fla. Ist D.C.A. 
1996) (“the acts proscribed by subsec- 
tion 501.204(1) include antitrust vio- 
lations”), review dismissed, 689 So. 2d 
1068 (Fla. 1997). The FDUTPA is codi- 
fied at Fia. Star. ch. 541, part II. 
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1 See FTC v. Indiana Fed’n of Den- 
tists, 476 U.S. 447, 454-55 (1986) (an- 
titrust violations are unfair methods 
of competition under the FTC Act). The 
Federal Trade Commission Act, en- 
acted in 1914, is codified at 15 U.S.C. 
§§41-58. The FTC Act provides in part: 
“Unfair methods of competition in or 
affecting commerce, and unfair or de- 
ceptive acts or practices in or affect- 
ing commerce, are declared unlawful.” 
15 U.S.C. §45(a). 

In re Brand Name Prescription 
Drugs Antitrust Litigation, 186 F.3d 
781, 784-85 (7th Cir. 1999) (Posner, C. 
J.), cert. denied sub nom. HJB, Inc. v. 
AmeriSource Corp., 120 S. Ct. 1220 
(2000). 

13 GTE New Media Seruvs., Inc. v. 
Ameritech Corp., 21 F. Supp. 2d 27, 42 
(D.D.C. 1998). The Florida Antitrust 
Act also applies to intrastate com- 
merce. See Fia. Stat. $542.31. 

14 Monsanto Co. v. Spray-Rite Serv. 
Corp., 465 U.S. 752, 764 (1984) (cita- 
tions and internal quotations omitted). 

15 See, e.g., Fisher v. City of Berkeley, 
475 U.S. 260, 266-67 (1986) (“Even 
where a single firm’s restraints di- 
rectly affect prices and have the same 
economic effect as concerted action 
might have, there can be no liability 
under §1 in the absence of agreement”). 

16 See Nynex Corp. v. Discon, Inc., 525 
U.S. 128, 137 (1998) (“The freedom to 
switch suppliers lies close to the heart 
of the competitive process that the an- 
titrust laws seek to encourage”); 
Monsanto, 465 U.S. at 761 (a “business 
... has aright to deal, or refuse to deal, 
with whomever it likes, as long as it 
does so independently”). 

'’ Goldfarb v. Virginia State Bar, 421 
U.S. 773 (1975) (bar association’s rule 
prescribing minimum fees for legal ser- 
vices violated Section 1); National 
Soc’y of Prof’l. Eng’rs v. United States, 
435 U.S. 679 (1978) (association’s 
canon of ethics prohibiting competitive 
bidding by its members violated $1). 

18 Hsco Corp. v. United States, 340 
F.2d 1000, 1007 (9th Cir. 1965). 

19 See Nanavati v. Burdette Tomlin 
Mem. Hosp., 857 F.2d 96, 119 (3d Cir. 
1988) (“those who, with knowledge of 
the conspiracy, aid or assist in carry- 
ing out the purposes of the conspiracy 
make themselves parties thereto and 
are equally liable to or guilty with the 
original conspirators”) (citations and 
internal quotations omitted). See also 
United States v. Paramount Pictures, 
334 U.S. 131, 161 (1948) (“acquiescence 
in an illegal scheme is as much a vio- 
lation of the Sherman Act as the cre- 
ation and promotion of one”). 

20 See, e.g., Alvord-Polk, Inc. v. F. 
Schumacher & Co., 37 F.3d 996 (3d Cir. 
1994) (involving efforts by trade asso- 
ciation representatives to enlist manu- 
facturers to stop supplying dealers who 
sold wallpaper at discounts through 1- 
800 telephone numbers). See also In re 
Disposable Contact Lens Antitrust 
Litig., 170 F.R.D. 524 (M.D. Fla. 1996) 


(complaint stated cause of action un- 
der §1 where it alleged that competing 
manufacturers of contact lenses unlaw- 
fully conspired among themselves and 
with two trade organizations for eye 
care practitioners to restrict the sup- 
ply of replacement contact lenses to al- 
ternative channels of distribution). 

21 See Arizona v. Maricopa County 
Med. Soc’y, 457 U.S. 332, 335-36 (1982) 
(holding that certain “agreements 
among competing physicians setting, 
by majority vote, the maximum fees 
that they may claim in full payment 
for health services provided to policy- 
holders of specified insurance plans” 
constituted price fixing and were un- 
lawful per se); Greenberg v. Mount 
Sinai Med. Ctr. of Greater Miami, Inc., 
629 So. 2d 252, 258 n.1 (Fla. 3d D.C.A. 
1993) (“A per se violation is one which 
requires no proof of anti-competitive 
effect”). 

22 State Oil Co. v. Khan, 522 U.S. 3,11 
(1997) (citations and internal quota- 
tions omitted). “Vertical” price fixing, 
which can occur when an upstream 
seller (such as a manufacturer) dic- 
tates the price a downstream seller 
(such as a retailer) may charge, can 
also constitute a §1 violation. See, e.g., 
United States v. AnchorShade, Inc., 
1996 WL 760285, at 5, 1996-2 Trade 
Cases (CCH) 971,640 (S.D. Fla. 1996) 
(final consent judgment). 

23 See, e.g., Palmer v. BRG of Ga., Inc., 


4S8 U.S. 46, 50 (1990) (agreement be- 
tween two bar review course providers 
under which each agreed not to com- 
pete in the other’s territory was “un- 
lawful on its face”); Oce Printing Sys. 
USA, Inc. v. Mailers Data Services, Inc., 
760 So. 2d 1037, 1043 ( Fla. 2d D.C.A. 
2000) (“When competitors at the same 
level of the market conspire to allocate 
territories in order to minimize com- 
petition, that action constitutes a hori- 
zontal restraint on trade which results 
in a per se violation of the antitrust 
statutes”). 

24 See generally State Oil Co. v. Khan, 
522 U.S. 3 (1997); id. at 22 (“vertical 
maximum price fixing ... should be 
evaluated under the rule of reason”). 

25 Nynex Corp. v. Discon, Inc., 525 U.S. 
128, 135 (1998). See also FTC v. Supe- 
rior Court Trial Lawyers Ass’n, 493 
U.S. 411, 428-31 (1990); Northwest 
Wholesale Stationers, Inc. v. Pacific 
Stationery and Printing Co., 472 U.S. 
284 (1985). 

*6 See generally Eastman Kodak Co. 
v. Image Technical Servs., Inc., 504 U.S. 
451 (1992); MCA Television Ltd. v. Pub- 
lic Interest Corp., 171 F. 3d 1265 (11th 
Cir. 1999). 

27 Levine v. Central Fla. Medical Af- 
filiates, Inc., 72 F.3d 1538, 1546 (11th 
Cir. 1996) (“Agreements that do not fit 
within an established per se category 
are analyzed under the ‘rule of reason,’ 
i.e., courts will engage in a comprehen- 
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sive analysis of the agreement’s pur- 
pose and effect to determine whether 
it unreasonably restrains competi- 
tion”), cert. denied, 519 U.S. 820 (1996). 
See also F.T.C. v. Indiana Fed’n. of Den- 
tists, 476 U.S. 447, 448 (1986) (a “con- 
spiracy among dentists to refuse to 
submit X-rays to dental insurers for 
use in benefits determinations” consti- 
tuted an unreasonable restraint of 
trade). 

28 See Khan, 522 US. at 10. 

*? A “relevant market” consists of a 


You decided to be 
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really decided to be 
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Right now, 
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product market and a geographic mar- 
ket. “A relevant product market is a 
market composed of products that com- 
pete with each other: that is, products 
that are reasonably interchangeable 
from a buyer’s point of view.” Godix 
Equip. Export Corp. v. Caterpillar, Inc., 
948 F. Supp. 1570, 1580 (S.D. Fla. 
1996). A geographic market is the “area 
of effective competition . . . in which 
the seller operates, and to which the 
purchaser can practicably turn for sup- 
plies.” Tampa Elec. Co. v. Nashville 
Coal Co., 365 U.S. 320, 327 (1961). 

3° Levine, 72 F.3d at 1551. 

31U.S. Dep’t of Justice & Federal 
Trade Comm’n, Merger Guidelines §0.1 
(1992), 57 Fed. Reg. 41552 (Sept. 10, 
1992), 4 Trade Reg. Rep. (CCH) 
913,104. “The existence of [market] 
power ordinarily is inferred from the 
seller’s possession of a predominant 
share of the market.” Eastman Kodak 
Co. v. Image Technical Servs., Inc., 504 
U.S. 451, 464 (1992). 

32 Levine, 72 F.3d at 1551. 

38 United States v. Arnold, Schwinn & 
Co., 388 U.S. 365, 375 (1967), overruled 
on other grounds, Continental T.V., Inc. 
v. GTE Sylvania Inc., 433 U.S. 36, 57- 
58 (1977); Graphic Prods. Distribs., Inc. 
v. Itek Corp., 717 F.2d 1560, 1573 (11th 
Cir. 1983). 

34 Thompson v. Metropolitan Multi- 
List, Inc., 934 F.2d 1566, 1581 (11th 
Cir. 1991) (citation omitted), cert. de- 
nied sub nom. DeKalb Bd. of Realtors, 
Inc. v. 
Thompson, 506 U.S. 903 (1992). 

35 See California Dental Ass’n v. Fed- 
eral Trade Comm’n, 526 U.S. 756 
(1999). 

36 See generally TEC Cogeneration 
Inc. v. Florida Power & Light Co., 76 
F. 3d 1560, 1570 (11th Cir. 1996) (dis- 
cussing doctrine). The name of the doc- 
trine comes from two decisions, UMW 
v. Pennington, 381 U.S. 657 (1965) and 
Eastern R.R. Presidents Conf. v. Noerr 
Motor Freight, 365 U.S. 127 (1961). 
“Sham” petitioning of the government 
is not protected by the doctrine. See 
Amarel v. Conell, 102 F. 3d 1494, 1517- 
21 (9th Cir. 1996). 

37 Wilk v. American Med. Ass’n, 895 
F.2d 352, 357 (7th Cir. 1990), cert. de- 
nied, 498 U.S. 982 (1990). 

°° “Under the intraenterprise immu- 
nity doctrine announced in Copperweld 

. ., unilateral actions of a single en- 
terprise do not constitute the type of 
concerted action proscribed by section 
one of the Sherman Act. Accordingly, 
an officer and an employee of the same 
company are legally incapable of con- 
spiring with one another.” Crosby v. 
Hospital Auth. of Valdosta and 
Lowndes County, 93 F. 3d 1515, 1526 
(11th Cir. 1996), cert. denied, 520 U.S. 
1116 (1997). See Copperweld Corp. v. 
Independence Tube Corp., 467 U.S. 752, 
768-69 (1984). 

39 See 15 U.S.C. §17 (antitrust laws 
are not applicable to labor organiza- 
tions); Brown v. Pro Football, Inc., 518 


U.S. 231, 235 (1996) (discussing judi- 
cially created labor exemption). 

4° “Under the state action immunity 
doctrine, also known as the Parker doc- 
trine, states are immune from federal 
antitrust law for their actions as sov- 
ereign.” Crosby, 93 F.3d at 1521-22 (ci- 
tations and footnotes omitted). 

“| McCarran-Ferguson Act, 15 U.S.C. 
§§1011-15. See generally Slagle v. ITT 
Hartford, 102 F. 3d 494 (11th Cir. 
1996); Noack v. Blue Cross and Blue 
Shield of Fla., Inc., 742 So. 2d 433 (Fla. 
1st D.C.A. 1999). 

42 See Fia. Stat. §542.27 (Florida At- 
torney General’s enforcement author- 
ity); id. $542.28 (civil investigative de- 
mand). State attorneys general often 
jointly investigate suspected antitrust 
violations and bring civil actions in 
federal court for damages and injunc- 
tive relief. 

*S Antitrust Civil Process Act, 15 
U.S.C.A. §1311 et seq.; 15 U.S.C. §1312 
(DOJ civil investigative demands); Fed- 
eral Trade Commission Act, 15 U.S.C.A. 
§41 et seq.; Fua. Star. §542.28 (civil in- 
vestigative demand). 

“4 See 15 U.S.C. §15 (“any person who 
shall be injured in his business or prop- 
erty by reason of anything forbidden 
in the antitrust laws may sue therefor 
in any district court of the United 
States ... and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable 
attorney’s fee”); 15 U.S.C. §26; Fra. 
Stat. §542.22 (suits for damages). 

4° See National Ass’n of College Book- 
stores, Inc. v. Cambridge Univ. Press, 
990 F. Supp. 245 (S.D.N.Y. 1997) (asso- 
ciation of college bookstores had stand- 
ing to maintain Robinson-Patman ac- 
tion against publishers); Thompson v. 
Metropolitan Multi-List, Inc., 934 F.2d 
1566 (11th Cir. 1991) (association and 
broker had standing to litigate tying 
and group boycott claims). 

46 See F.S.G. §8C2.5(f) (Effective Pro- 
gram to Prevent and Detect Violations 
of Law); id. §8C2.5(g) (Self-Reporting, 
Cooperation, and Acceptance of Re- 
sponsibility). The Antitrust Division’s 
Corporate Leniency Policy is available 
at www.usdoj.gov/atr/public/guide- 
lines/lencorp.html and is explained in 
the Antitrust Division Manual, ch. 
(3d ed. 1998). 

47 See 26 C.F.R. §50.6 (DOJ business 
review letters); 16 C.F.R. §1.1 (FTC ad- 
visory opinions); FLA. Star. §408.18 (At- 
torney General no-action letters under 
Florida Health Care Community Anti- 
trust Guidance Act). 


Kimberly L. King is a partner in 
the Tallahassee office of Pennington, 
Moore, Wilkinson, Bell & Dunbar, P.A. 
He has practiced law in Florida since 
1986, and served from 1996 to 2000 as 
an assistant attorney general, antitrust 
enforcement, in the Florida Attorney 
General’s Office. 
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Appellate Practice 


Appellate Stays and Bonds 


by Raymond T. (Tom) Elligett, Jr., and Judge John M. Scheb 


he purpose of an appellate 

stay is to maintain the 

status quo in the lower 

tribunal while an appeal 
proceeds. In many instances, a stay 
pending review may be essential to 
effective relief on appeal. A stay is 
not required, however, for appellate 
review. 


Applications for Stays 

An initial application for a stay 
is by motion in the trial court or the 
administrative body that rendered 
the order being appealed.’? Pursu- 
ant to Fla. R. App. P. 9.310(b)(1) and 
(2), certain stays are discretionary, 
while others are of right. Where a 
stay is discretionary and is granted 
by the lower tribunal, that tribunal 
has considerable latitude in deter- 
mining conditions attached to the 
stay.* Review of orders on stays is 
by motion in the appellate court.* 


Stays of Proceedings 
in Money Judgments 

Executions on money judgments 
are stayed during the 10-day period 
for serving post-trial motions and 
until determination of such mo- 
tions.’ The filing of the notice of 
appeal does not automatically stay 
trial proceedings or execution on a 
final money judgment. Rule 
9.310(b) requires filing a motion or 
bond. Thus, a party who intends to 
stay a judgment by posting a bond 
should arrange to have a bond in 
place at the time the trial court 
rules on the post-trial motions. 

A party does not have to post a 
bond to appeal a money judgment.*® 
The trial court cannot require a 


A judgment debtor 
who fails to post 
a bond and obtain 
a stay may find 
that a judgment 
creditor has 
executed on 
the judgment. 


party to post a bond.’ 

If the appellant does not stay a 
monetary judgment, the appellee/ 
judgment creditor may execute on 
the judgment during the appeal. If 
the judgment is reversed, the appel- 
lant is entitled to have its property 
restored to it by the appellee.* But 
the appellant who does not post a 
bond runs the risk that at the time 
of reversal the appellee may no 
longer have the money and may be 
judgment proof.® 


Appeal Bond Mechanics 
Rule 9.310(b)(1) provides that 
money judgments are automatically 
stayed upon the posting of a bond 
in the amount of the judgment plus 
twice the yearly statutory interest 
rate on the amount on which the 


party has an obligation to pay in- 
terest. Rule 9.900(h) contains a 
form: 

The principal is the party against 
whom the judgment has been en- 
tered, and the surety is the insur- 
ance company that is guaranteeing 
payment, if the principal does not 
pay. The party posting the bond 
should attach a power of attorney 
to the bond, showing that the per- 
son signing on behalf of the surety 
has authority to bind it to the bond. 
Rule 9.310(c)(1) requires a bond 
with an authorized surety or cash 
deposited in the clerk’s office, and 
gives the lower tribunal continuing 
jurisdiction to determine the actual 
sufficiency of any such bond. 


No Discretion in Amount 

Despite Rule 9.310(b)’s wording 
suggesting a party may obtain a 
stay by a motion or bond, as Rule 
9.310(b)(1) makes clear, a money 
judgment may be stayed only by 
posting a bond in the specified 
amount. The trial court does not 
have discretion to grant a stay of a 
monetary judgment by motion, or 
to decrease or increase the amount 
of the bond."” 


Stays in Other Proceedings 

When the order appealed is not 
for the payment of money, the ap- 
pellant must move for a stay in the 
lower court. The lower court may set 
appropriate conditions upon the 
granting of such a stay.'' Where the 
judgment provides other relief in 
addition to money damages, the au- 
tomatic stay provision of Rule 
9.310(b)(1) does not apply. The trial 
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court may make posting a bond a 
condition of a stay in its Rule 
9.130(a) determination.” 

If a petition for a common law writ 
of certiorari is involved, F.S. §59.13 
provides for entry of a stay by the 


circuit court. However, a stay pend- 
ing discretionary review from a dis- 
trict court to the Florida Supreme 
Court can be granted only by the 
district court of appeal or the Su- 
preme Court.!® 


(h) CIVIL SUPERSEDEAS BOND. 


(TITLE OF COURT) 
CASE NO: 
Plaintiff, ) 
) 
v. ) CIVIL SUPERSEDEAS 
) BOND 
) 
Defendant. ) 
) 
We,___ as Principal, and____ as Surety, are held and firmly bound 
unto___ in the principal sum of $____, for the payment of which we bind 


ourselves, our heirs, personal representatives, successors, and assigns, jointly 
and severally. 
The condition of this obligation is: the above-named Principal has en- 


tered an appeal to the (court) to review the (judgment or order) 
entered in the above case on__, (date) and filed in the records of said court in 
book___ at page_. 


NOW THEREFORE, if the Principal shall satisfy any money judg- 
ment contained in the judgment in full, including, if allowed by law, costs, 
interest, and attorneys’ fees, and damages for delay in the event said appeal 
is dismissed or said judgment is affirmed, then this obligation shall be null 
and void; otherwise to remain in full force and effect. 


Signed on (date), at (place). 
/s/ 
Principal 
Signed on (date), at (place). 
/s/ 
Surety 


* 
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Agreed Stays 

Parties should consider conferring 
to determine if they can agree to a 
stay without a bond or disputed 
motion hearing. If the appellate 
court reverses the judgment, the 
cost of the appeal bond is a recover- 
able appellate cost." If the judgment 
creditor has no concerns over the 
judgment debtor’s ability to pay at 
the conclusion of the appeal, the 
creditor may want to stipulate that 
it will not execute during the appeal. 
In either event, counsel should con- 
firm by letter the client’s instruc- 
tions, pointing out the potential cost 
award for a bond, as well as the risk 
of nonrecovery if the debt becomes 
uncollectible and there is no bond. 


Automatic Stays 
for Public Bodies 

The filing of a notice of appeal by 
a public body or public officer acts 
as an automatic stay pending review 
(except in criminal cases) when a 
public body or public officer takes 
an appeal in an official capacity. An 
exception allows an automatic stay 
for only 48 hours in public records 
and public meeting cases. On mo- 
tion, the lower tribunal or appellate 
court may impose conditions or va- 
cate these stays.’ 


Stays in Appeals from 
Administrative Agencies 

A petition for review of adminis- 
trative agency does not stay enforce- 
ment of an agency decision. But if 
the agency suspends or revokes a 
license, a stay is granted as of right 
upon reasonable conditions, unless 
the appellate court, on petition of the 
agency, determines that a stay 
would constitute a probable danger 
to the health, safety, or welfare of 
the state.'° An appellant seeking a 
stay from an administrative order 
should apply to the agency. Review 
of the agency’s decision is by motion 
filed in the appellate court.’ 


Termination of Stays 

Rule 9.310(e) provides that the 
stay automatically terminates when 
the appellate court issues its man- 
date. Consequently, if the losing 
party intends to seek further review, 
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it must move the appellate court to 
stay issuance of its mandate. Denial 
of the stay is reviewable by motion 
to the appellate court in which the 
losing party will be seeking further 
review. 


Payment of Judgment 
Generally, when a judgment 
debtor voluntarily pays the judg- 
ment, the debtor’s appeal becomes 
moot and is subject to dismissal. But 
questions can arise as to whether a 
debtor’s payment is voluntary and 
falls within the general rule.'® 


Stays in Nonfinal Appeals 
Rule 9.130(f) provides that in the 

absence of a stay during the review 

of a nonfinal order, the lower tribu- 


nal may proceed with all matters, 
including trial and final hearing, 
except that the lower tribunal may 
not render a final order disposing of 
the cause pending such review. Case 
law suggests an additional limita- 
tion: Regardless of whether a stay 
is entered, “the subsequent proceed- 
ings in the lower court may not in- 
terfere with the power of the appel- 
late court to make its jurisdiction 
effective with respect to the inter- 
locutory order on appeal.””° 


Bankruptcy Stays 

More recent Florida decisions hold 
that the automatic bankruptcy stay 
operates to stay appeals in all cases 
in which the bankruptcy debtor was 
a defendant, even those appeals 


taken by the debtor.”! 


Stays in Federal 
Proceedings 


Fed. R. Civ. P. 62 addresses fed- 
eral court stays for appeals. Rule 
62(a) provides the same 10-day 
“grace” period for execution as Fla. 
R. Civ. P. 1.550(a). Rule 62(b) per- 
mits the party moving for a new trial 
or other relief to obtain a further 
stay (beyond the 10 days) at the dis- 
cretion of the district court and upon 
such conditions for security of the 
adverse party as are proper. Thus, 
unlike the Florida procedure, the 
motion itself does not toll execution 


beyond the 10-day period. 


Also unlike Florida procedure, the 


federal rules do not specify an 
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amount for a supersedeas bond. 
Normally a court will require that 
the amount of the bond include the 
whole amount of the judgment, costs 
on appeal, and interest.” Counsel 
should confer to see if the parties can 
agree to the bond amount. Fed. R. 
App. P. 8(a) requires that an appel- 
lant ordinarily seek a stay pending 
appeal from the district court first, 
or show that applying to the district 
court is not practicable. 

Fed. R. Civ. P. 62(d) provides for 
a stay pending appeal upon the 
appellant’s giving a supersedeas 
bond. “The stay is effective when the 
supersedeas bond is approved by the 
court.” Id. Fed. R. Civ. P. 62(c) ad- 
dresses injunctions during appeal. 


Conclusion 

Parties’ decisions over posting 
bonds and obtaining stays may over- 
shadow an appeal. A judgment 
debtor who fails to post a bond and 
obtain a stay may find that a judg- 
ment creditor has executed on the 
judgment; hence, there will be little 
practical chance of recovering the 
funds if the debtor prevails on ap- 
peal a year later. A creditor may find 
the debtor’s ability to pay has dissi- 
pated during the appeal. U 

' See Fra. R. App. P. 9.310(a). Unless 
otherwise indicated, all references are 
to the Florida Rules of Appellate Proce- 
dure. 

2 See Cerrito v. Kovitch, 406 So. 2d 125, 


126 (Fla. 4th D.C.A. 1981). 
3 See Fa. R. Civ. P. 9.310(f). 


4 See Fia. R. Civ. P. 1.550(a). 

5 E.g., Campbell v. Jones, 648 So. 2d 
208, 209 (Fla. 3d D.C.A. 1994). 

6 F.g., Palm Beach Heights Dev. and 
Sales Corp. v. Decillis, 385 So. 2d 1170, 
1171 (Fla. 3d D.C.A. 1980). 

* See Sundie v. Haren, 253 So. 2d 857, 
858 (Fla. 1971); American Bankers Life 
Assurance Co. of Fla. v. Williams, 
Salomon, Kanner & Damian, 399 So. 2d 
365, 366 (Fla. 3d D.C.A. 1981). 

8 See Ronette Communications Corp. v. 
Lopez, 475 So. 2d 1360, 1361 (Fla. 5th 
D.C.A. 1985). 

® See Campbell, 648 So. 2d at 209; but 
see Rule 9.310 committee’s notes regard- 
ing insurers’ obligations on interest. 

10 See Fa. R. Civ. P. 9.310(a). 

"! See Pabian v. Pabian, 469 So. 2d 189, 
190 (Fla. 4th D.C.A. 1985). 

See Robbins v. Pfeiffer, 407 So. 2d 
1016, 1017 (Fla. 5th D.C.A. 1981). 

13 See Fia. R. Civ. P. 9.400(a)(3). 

4 See Fia. R. Civ. P. 9.310(b)(2). The 
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automatic stay for a public body that 
seeks review of a decision should be va- 
cated only under the most compelling cir- 
cumstances. State, Dep’t of Envtl Protec- 
tion v. Pringle, 707 So. 2d 387, 390 (Fla. 
1st D.C.A. 1998). 

See Fia. Stat. §120.68(3). 

16 See Fia. R. Civ. P. 9.310(f). 

'S Compare Frank Silvestri Invs., Inc. 
v. Sullivan, 486 So. 2d 20 (Fla. 5th 
D.C.A. 1986) (appeal dismissed where 
party paid after foreclosure stay en- 
tered), with Reserve Ins. Co. v. McPeak, 
181 So. 2d 662 (Fla. 1st D.C.A. 1966) 
(payment of a judgment after execution 
and levy is made is not a voluntary pay- 
ment so as to deprive the payor of his 
right of appeal), and Main Street Indus., 
Inc. v. K-Mart Corp., 710 So. 2d 771 (Fla. 
4th D.C.A. 1998) (party forfeited its right 
to appeal when it paid the appellee pur- 
suant to the circuit court’s order to en- 
force a settlement, instead of paying the 
money into the registry of the court or 
obtaining a stay by posting a bond). 

'9 Waltham A. Condominium Ass’n v. 
Village Management, Inc., 330 So. 2d 
227, 234 (Fla. 4th D.C.A. 1976). 

*) See Taylor v. Barnett Bank of No. 
Cent. Florida, N.A., 737 So. 2d 1105, 
1105-06 (Fla. Ist D.C.A. 1998); Crowe 
Group, Inc. v. Garner, 691 So. 2d 1089, 
1089 (Fla. 2d D.C.A. 1993). But cf. Home 
America, Inc. v. T & J Paving, Inc., 544 
So. 2d 1076, 1077 (Fla. 2d D.C.A. 1989) 
(automatic stay does not operate where 
debtor was plaintiff). 

21 See Poplar Grove Planting and Re- 
fining Co., Inc. v. Bache Halsey Stuart, 
Inc., 600 F.2d 1189, 1191 (5th Cir. 1979). 
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Tax Law 


Regulating Donor Advised Funds 


resident Bush’s tax reduc- 
tion plan is not likely to 
take its final form, nor be 
adopted, for months. It 
seems almost unavoidable, though, 
that whatever plan emerges will be 
controversial in one aspect or an- 
other. Still, the final product is 
likely to contain many provisions of 
secondary and uncontroversial im- 
port, which are designed merely to 
protect or reinforce an already 
agreed upon underlying tax policy. 
One such agreed upon policy is that 
charitable, tax exempt wealth be 
controlled and managed exclusively 
to benefit the public.! Monies ex- 
empt from tax by virtue of their 
dedication to the public good can- 
not be used in a manner that con- 
veys a private benefit.” In general, 
this policy is enforced with respect 
to public charities via a long- 
standing, though not entirely clear, 
set of rules geared toward improper 
profit taking’ or excessive selectiv- 
ity with respect to the persons ben- 
efited by the charity.* With respect 
to private foundations, more bur- 
densome and expensive rules seek 
to ensure that tax exempt wealth 
is and remains exclusively for, and 
accountable to, the public.® 
Donor advised funds, though, are 
rather like rectangular pegs that fit 
neatly into neither the square nor 
circular holes reserved for public 
charities or private foundations, 
respectively. On the one hand, do- 
nor advised funds offer the particu- 
lar advantage—control—available 
from private foundations. On the 
other, they appear to operate in a 
manner most like public charities, 
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by Darryll K. Jones 


Donor advised funds 
provide a vehicle for 
philanthropy that 
allows the moderate 
philanthropist some 
of the same 
opportunities 
available to the 
wealthy 
philanthropist. 


since technically such funds are 
controlled by fiduciaries legally in- 
dependent from the funds’ primary 
benefactor. Because of this dual 
personality, the law seems ambiva- 
lent as to which regulatory form— 
public charity or private founda- 
tion—should apply to protect the 
public’s wealth held by such funds. 
Last year, the Clinton administra- 
tion offered an uncontroversial pro- 
posal seeking to clarify the status 
of donor advised funds and from 
that clarification impose rules de- 
signed to protect the public’s vested 
interest in donor advised funds.*® 
Owing to its lack of controversy, the 
fact that any subsequent proposal 
can be cast as a revenue raiser, and 
that fiduciaries of donor advised 
funds agree to the need for clarifi- 


cation and modest regulation, we 
might expect that the Bush admin- 
istration will revisit the effort to 
regulate donor advised funds. 

Anticipating the contours of such 
a proposal is not terribly difficult 
since the most interested parties— 
those that maintain such funds and 
the Treasury Department—have 
agreed to and narrowed the possible 
legislative and regulatory ap- 
proaches down to two candidates.’ 
The first would treat donor advised 
funds as public charities, while in- 
dividual donors would be subject to 
regulation using the private foun- 
dation model.’ In essence, the fund 
would avoid the costly and burden- 
some provisions related to private 
foundations, while the donor would 
nevertheless be treated with the 
same sort of suspicion applied to 
disqualified persons under I.R.C. 
§4941. The second choice would 
regulate donor advised funds and 
their donors entirely under the pub- 
lic charity model.’ The fund would 
not be subject to special scrutiny, 
nor would the donor be forced to 
remain completely at arm’s length 
from the fund. Curiously, it is the 
charitable community that is advo- 
cating the more hybrid approach 
under which donors are treated 
with suspicion, while the funds 
themselves need not comply with 
the other private foundation 
recordkeeping and reporting re- 
quirements.'° As discussed below, 
this curious hybrid proposal per- 
haps proves something the chari- 
table community has not previously 
acknowledged. 

This article focuses on three as- 
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pects of the current effort to regu- 
late donor advised funds and those 
who endow such funds. First, the 
article briefly comments on the de- 
gree of control a donor might exer- 
cise with regard to a donor advised 
fund without causing the fund to 
lose public charity status. Second, 
the article considers the proposed 
definition of donor abuse with re- 
gard to donor advised funds and the 
consequences that should follow 
upon a finding of such abuse. Fi- 
nally, the article concludes by briefly 
questioning the motivations for the 
charitable community’s efforts to 
regulate commercially sponsored 
donor advised funds using the pri- 
vate foundation model. The first two 
aspects upon which this article fo- 
cuses are most relevant to practitio- 
ners who advise clients seeking a 
better method of charitable giving. 
The final aspect is more broadly re- 
lated to encouraging philanthropy 
from all sectors of the economy, 
rather than reserving good works to 
a few well established outlets. 


Though they have been around for 
quite some time, donor advised 
funds have recently been touted as 
a vehicle for the modern, and mod- 
erate, philanthropist.'’ In essence, 
a donor advised fund is just that. 
Donors are specifically recruited, or 
decide for their own reasons, to con- 
tribute to a fund from which grants 
are made to public charities. Donors 
are granted the explicit right to pro- 
vide advice and recommendations 
not only as to the grant recipients, 
but also as to the amount and tim- 
ing of the grant. And while a grant 
need not be made for some time af- 
ter the donor actually contributes to 
the fund, the donor is entitled to a 
charitable contribution deduction 
immediately upon making the con- 
tribution. The fund’s fiduciaries 
need not follow the donor’s advice 
and recommendations, though as a 
practical matter it might be ex- 
pected that they will in the normal 
course of events. The latter obser- 
vation, that the fiduciaries normally 
will follow the donor’s advice and 


recommendation, is one source of 
legislative and regulatory concern 
addressed below. Oftentimes, too, 
when a grant is made upon the rec- 
ommendation of a donor, the fund 
informs the recipient of the donor’s 
influence. 

Donor advised funds look very 
much like a typical private founda- 
tion, though on a smaller scale.” 
Like private foundations, they con- 
duct no active charitable operations 
themselves, but instead fund other 
operating charities. They also pro- 
vide a donor with an element of con- 
trol similar, but not explicitly iden- 
tical, to that available via a private 
foundation. Because that control is 
informal—in the sense that we 
might expect the fund to comply 
with the donor’s recommendations 
though it is not required to do so— 
donor advised funds historically 
have not been subject to the private 
foundation regulatory scheme. That 
scheme comprises a collection of ex- 
cise taxes designed to discourage a 
donor from engaging in certain 
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transactions vis-a-vis the founda- 
tion, or otherwise failing to utilize 
the foundation’s tax favored wealth 
for public purposes.'* In the absence 
of any other authority, the Service 
has applied Treas. Reg. 1.507-2(a)(8) 
to determine whether a donor has 
retained so much control that a do- 
nor advised fund should be denied 
public charity status and instead be 
subjected to the private foundation 
regulatory scheme. If the several 
factors listed in the regulation indi- 
cate too much control, the donor 
advised fund will be regulated as a 
private foundation.“ 

With this approach, then, the Ser- 
vice partly resolved the questions 
concerning the proper form of regu- 
lating donor advised funds. But the 
lack of clear legislative authority 
caused the Service to select one or 
the other options, when perhaps a 
hybrid approach might have been 
better advised. After all, a donor 
advised fund logically avoids private 
foundation status because it is not 
under a donor’s explicit control. But 
as a practical matter, a donor ad- 
vised fund that ignores a donor’s 
wishes as often as it follows those 
wishes is not likely to attract very 
many donors. It should be expected, 
therefore, that despite their formal 
documentation to the contrary, do- 
nor advised funds necessarily con- 
cede the same sort of donor control 
available from private foundations. 
An approach that applies private 
foundation or public charity rules 
exclusively, without any middle 
ground, might go too far in regulat- 
ing the donor advised fund (as would 
be the case if the fund were treated 
as a private foundation, despite its 
legal and formal independence from 
the donor) or not go far enough in 
policing the potential abuse (as 
would be the case if a fund were 
treated solely as a public charity, 
despite its practical relationship to 
a donor). 

Had it been adopted, the Clinton 
Treasury Proposal would have im- 
posed a pure public charity ap- 
proach.’ First, the proposal codified 
the factors under Treas. Reg. 1.507- 
2(a)(8) as the proper mechanism by 
which to determine whether a do- 
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nor advised fund should be deemed 
a public charity.'° One remarkable 
point in this regard is that a donor 
advised fund that “regularly” follows 
a donor’s advice would not have 
thereby jeopardized its public char- 
ity status, as might occur under the 
present informal approach.’ This 
reversal from the present approach 
makes good sense. It is precisely the 
hope of regular influence over ulti- 
mate expenditures that motivates 
many donor contributions to such 
funds. And the law should encour- 
age as many people as possible to 
take a personal, individual interest 
in charitable endeavors. Further, 
donor advised funds increase the 
amount of wealth going to charitable 
causes by encouraging donors who 
seek a level of control but who do 
not have the significant assets nec- 
essary for an effective private foun- 
dation.'* In the absence of the con- 
trol potential, and being unable to 
endow a private foundation, the 
smaller would-be philanthropist 
might not contribute at all, or may 
limit his or her interaction with 
charitable causes to the annual of- 
fice donation. In the long run, chari- 
ties would have less wealth to use 
for the public good. 

The old approach whereby the 
regularity with which a fund fol- 
lowed its donors’ advice or recom- 
mendation, though, is not entirely 
without merit. A fund’s entirely con- 
sistent concession to a donor’s 
wishes does in fact suggest a con- 
cern, similar to that underlying the 
regulation of private foundations, 
that the fund is not really being op- 
erated for public benefit, but instead 
for the donor’s private gratification. 
As a result, there is basis for con- 
cern. But that concern need not be 
addressed by attacking the very fact 
that makes donor advised funds at- 
tractive—i.e., that the fund nor- 
mally will follow the donor’s recom- 
mendation—so long as the public 
continues to benefit. The concern 
would be better addressed by requir- 
ing procedures that ensure the 
public’s benefit. 

It would, therefore, be well to con- 
firm in any legislation or 
rulemaking with respect to donor 


advised funds that it is not “control” 
per se that motivates the burden- 
some private foundation rules. 
Rather, it is binding and unchecked 
control of the type the law assumes 
exists with regard to private foun- 
dations. So long as the donor’s rec- 
ommendation as to an ultimate re- 
cipient is first subjected to “due 
diligence” by an independent body,” 
and compliance with the donor’s rec- 
ommendation does not convey a pri- 
vate benefit, the regularity with 
which the fund follows the donor’s 
advice should not automatically pre- 
vent the attainment of public char- 
ity status. To require otherwise 
would unnecessarily attack the very 
factor motivating the use and cre- 
ating the benefit of donor advised 
funds. 

Hence, donors and their counsel 
should be happy with the apparent 
determination that donor advised 
funds are presumptively to be 
treated as public charities rather 
than private foundations. But that 
decision does not mean that donors 
should now adopt a laissez faire at- 
titude with regard to their interac- 
tions and influence, informal though 
it may be, over the charitable fund. 
A donor must still be concerned with 
the precise manner in which he or 
she is to be viewed and regulated 
under the public charity rules de- 
signed to prevent the diversion of 
public wealth to private purpose. 
Public charity status, then, does not 
relieve the donor of the need to ex- 
ercise caution when making recom- 
mendations to and otherwise inter- 
acting with the fund after the initial 
and any subsequent contribution. 

In a curious reversal of roles, the 
charitable community seems ready 
to hold donors to a higher level of 
suspicion than that proposed by the 
Treasury Department. Indeed, 
while the charitable community has 
effectively made the case that donor 
advised funds should generally be 
regulated using the public charity 
model, the community nevertheless 
seeks to regulate donors using the 
private foundation model. In par- 
ticular, the charitable community 
proposes a bright line rule that ab- 
solutely prohibits a donor from en- 
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gaging in most any sort of financial 
transaction involving the advised 
fund.” In effect, the rule applies the 
blanket prohibition of I.R.C. §4941, 
which is currently applicable to pri- 
vate foundations. Treasury’s pro- 
posal, on the other hand, would not 
prohibit transactions between the 
fund and its donors, but would im- 
pose sanctions only when a donor 
engages in a transaction unfair to 
the fund.”! 

In fact, the curiosity in the chari- 
table community’s proposal demon- 
strates a subtle divergence of inter- 
ests. It would appear that the 
charitable community prefers pub- 
lic charity regulation for itself, but 
private foundation regulation for in- 
dividual donors. If such a result 
were to occur, the charitable com- 
munity would be able and obliged 
to enforce a certain independence in 
a manner that would not necessar- 
ily alienate the donors upon whom 
the community depends. But if the 
charitable sponsors of donor advised 
funds really are independent and, 
therefore, deserving of public char- 
ity status, why would they need the 
reinforcement of the private founda- 
tion rules to prevent the private ap- 
propriation of the public wealth en- 
trusted to their care? 

Probably the approach most con- 
sistent with the idea of encouraging 
donor advised funds, preserving 


flexibility, and keeping administra- 
tive costs to a minimum (and 
thereby ultimately empowering and 
encouraging the smaller individual 
philanthropist) is to support the 
Treasury's recommendation. Impos- 
ing the blanket prohibition, as sug- 
gested by the charitable community, 
would impose the expenses atten- 
dant to making sure that the prohi- 
bition is not inadvertently violated 
and thereby divert charitable re- 
sources from charitable causes.” 
The blanket prohibition should be 
adopted, if at all, only in response 
to evidence that the charitable com- 
munity is unable to say “no” when 
necessary and appropriate, and as 
a result charitable wealth is being 
used for the donor’s private enrich- 
ment or benefit. Otherwise, the law 
unnecessarily diverts charitable 
wealth from charitable causes by 
way of administrative transaction 
costs. 

A final note regarding present pro- 
posals to regulate donor advised 
funds involves what appears like 
naked turf building or, more pre- 
cisely, turf protection. Some in the 
charitable community have argued 
that only funds controlled by public 
charities should be granted the 
lesser regulatory burden attendant 
to public charity status. In doing so, 
they necessarily, if not implicitly, 
assert that funds initiated by com- 


mercial organizations should be sub- 
ject to the greater regulatory bur- 
dens attendant to private founda- 
tions. The Clinton proposal adopted 
the charitable community’s view, 
thereby signaling the demise of com- 
mercially sponsored donor advised 
funds.” This is unfortunate in that 
it unnecessarily expands the justi- 
fication for and applicability of the 
private foundation regulatory 
scheme. That scheme is grounded in 
the notion that when there is no 
separation of powers between the 
benefactor and those who are re- 
sponsible for administering chari- 
table wealth, self dealing and other 
forms of abuse are very likely to oc- 
cur. But just because a charitable 
impulse is felt by an otherwise 
profit-making entity does not mean 
that the impulse should be looked 
upon with suspicion, as long as the 
benefactor is not also the sole voice 
with regard to the manner in which 
the charitable wealth is spent. In 
the absence of evidence suggesting 
that commercially sponsored donor 
advised funds are subject to wide- 
spread abuse” and result in the di- 
version of wealth from charitable 
causes, the charitable community’s 
proposals seem like obvious and 
unnecessary efforts to protect its 
turf from encroachment. One likely 
consequence, though, is that com- 
mercial organizations will not be 
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able to offer donor advised funds, 
because the private foundation regu- 
latory costs associated with those 
funds will make them unattractive. 

The laudable consequence of the 
sudden expansion of donor advised 
funds is that more wealth is being 
directed toward public benefit, as 
opposed to private indulgences. The 
effort to regulate donor advised 
funds in response calls to mind the 
old adage that we ought to leave well 
enough alone. There haven’t been 
any real cases of abuse that cannot 
be addressed by present law and, 
therefore, require additional govern- 
ment intervention and regulation. 
In fact, the motivating factor behind 
the growth of donor advised funds 
is perhaps an overreaction to the 
regulation of charitable endeavors 
in which benefactors continue to 
play an active role managing the 
wealth they seek to convey to chari- 
table causes.”° The private founda- 
tion rules prevent all but the 
wealthiest benefactors—those who 
do not mind and can afford to divert 
part of their endowment to admin- 
istrative red tape—from adopting 
them. The current call to regulate 
donor advised funds, if it must be 
heeded, should be careful not to im- 
pose those burdens to a form of 
charitable giving that increases 
charitable wealth and which has not 
shown itself to be the subject of 
widespread abuse. Thus, donor ad- 
vised funds should be regulated us- 
ing the public charity model and 


that model should not be denied to 
those profit-seeking entities that 
pause to give heed to their chari- 
table impulses merely for the sake 
of turf protection. U 


' See generally I.R.C. §501(c)(3) (1986) 
(all references to tax statutes pertain to 
the 1986 code as amended). 

2 See, e.g., TREAS. Rec. 1.501(c)(3)- 
1(d)(1 (ii). 

3 L.R.C. §501(c)(3) (regarding the pro- 
hibition against private inurement). The 
prohibition against private inurement 
was the only one of the requirements for 
tax exemption (the others being the pro- 
hibition against campaign intervention, 
private benefit, and substantial lobby- 
ing) that was included in the original 
statutory recognition of tax exemption. 


See Darryll K. Jones, The Scintilla of 


Individual Profit: In Search of Private 
Inurement and Excess Benefit, 19 Va. 
Tax Rev. 575 (2000). It has recently been 
subject to an effort at legislative and 
regulatory clarification. See I.R.C. §4958 
(enacting “intermediate sanctions); 
Treas. REG. 53.4958-0T - 53.4958-8T. 

4 Treas. Rea. 1.501(¢)(3)-1(d)(1)(ii). For 
a discussion of the private benefit pro- 
hibition, see Darryll K. Jones, Private 
Benefit and The Unanswered Questions 
From Redlands, 89 Tax Notes 121 
(2000). 

> Private foundations are subject to a 
whole series of excise taxes all designed 
to curb the potential for abuse thought 
to arise from the fact that the 
foundation’s small number of benefac- 
tors also control the foundation’s opera- 
tions. See I.R.C. §4940 (excise tax on net 
investment income, originally enacted to 
pay the administrative costs of monitor- 
ing private foundations); I.R.C. §4941 
(excise tax on self-dealing, designed to 
apply whenever “disqualified persons” 
engage in certain transactions with their 
private foundation, regardless of how 
fair the terms might be); I.R.C. §4942 
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(excise tax on failure to distribute in- 
come); I.R.C. §4943 (excise tax on excess 
business holdings); I.R.C. §4944 (excise 
tax on investments that jeopardize the 
charitable purpose); I.R.C. §4945 (excise 
tax on certain improper expenditures, 
such as lobbying and campaign expen- 
ditures). As a general proposition, these 
excise taxes make the private founda- 
tion vehicle a much more expensive 
method of pursuing good causes than the 
public charity vehicle. See generally 
Victoria B. Bjorklund, Charitable Giv- 
ing to a Private Foundation: The Alter- 
natives, The Supporting Organization, 
and The Donor-Advised Fund, 27 EXEMPT 
Orc. Tax Rev. 107 (2000). 

® Department of the Treasury, GEN- 
ERAL EXPLANATIONS OF THE 
ADMINISTRATION’S FiscAL YEAR 2001 Rev- 
ENUE Proposa.s, at 105-107 (2000) (here- 
inafter “Clinton Treasury Proposal”). 

* See, e.g., Council Suggests Areas to 
Include in Donor-Advised Funds Legis- 
lation, 29 Exempr Orc. Tax Rev. 208 
(2000) (letter to the Treasury Depart- 
ment offering broad suggestions pertain- 
ing to proposed legislation regarding 
donor advised funds); Charities Suggest 
Areas to Include in Donor Advised Funds 
Legislation, 29 Exempt Tax 213 
(2000) (letter to Treasury Department 
from several large charitable founda- 
tions—including the Raymond James 
Foundation in St. Petersburg, Florida— 
offering detailed legislative proposal re- 
garding regulation of donor advised 
funds) (hereinafter “Charity’s Legisla- 
tive Proposal”). 

® See supra note 6. 

© Charity’s Legislative Proposal, supra 
note 7. 

' Gene Steuerle, Charitable Endow- 
ments, Advised Funds & The Mutual 
Fund Industry, 23 Exempt Orc. Tax REv. 
299 (1999). 

2 Td. (“In many respects, donor-advised 
funds can look, taste, and feel like non- 
operating foundations.”) 

'S Supra note 5. 

‘4 “Some of the more significant facts 
and circumstances to be considered in 
making such a determination are: 

“(A) Whether the public charity (includ- 
ing a participating trustee, custodian, or 
agent in the case of a community trust) 
is the owner in fee of the assets it re- 
ceives from the private foundation; 
“(B) Whether such assets are to be held 
and administered by the public charity 
in a manner consistent with one or more 
of its exempt purposes; 

“(C) Whether the governing body of the 
public charity has the ultimate author- 
ity and control over such assets, and the 
income derived therefrom; and 

“(D) Whether, and to what extent, the 
governing body of the public charity is 
organized and operated so as to be inde- 
pendent from the transferor.” 

Treas. Reg. 1.507-2(a)(8). The regula- 
tions go on to list several other factors 
which affect the determination. 

© Clinton Treasury Proposal, supra 
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note 6, at 106. 

16 Td. 

'T Td. (“It is intended that the definition 
of ‘material restriction’ generally will be 
based on current-law regulations under 
section 507, but that the existence of a 
material restriction will not be presumed 
from [the] fact that a charity regularly 
follows a donor’s advice.”) 

'S Steuerle, supra note 11. 

'S That is, the fiduciaries follow proce- 
dures that ensure a donor’s recom- 
mended recipient is one that can be ex- 
pected to properly and exclusively 
convey a public benefit. See, e.g., Letter 
from Robert C. Harper, Manager, IRS 
Exempt Organizations, Technical Group 
3 to Philanthropic Research, Inc. (un- 
published private letter ruling issued to 
Philanthropic Research, Inc., available 
at http://www.guidestar.org/ruling.htm 
(visited March 8, 2001)). 

0 In essence, the charitable community 
would impose I.R.C. §4941 on donors. 
Charity’s Legislative Proposal, supra 
note 7. 

2! Treasury’s proposal would classify 
donors as “disqualified persons” for pur- 
poses of I.R.C. §4958 (and only with re- 
spect to the fund, not the sponsoring 
charity) and thereby make donors appli- 
cable to excise taxes only if they enter 
into an unfair transaction with the fund. 
Clinton Treasury Proposal, supra note 
6, at 107. 

22 “Nonoperating foundations .. . are 
regarded by most individuals, rightly or 
wrongly, as vehicles only for those with 
substantial wealth. That view is sup- 
ported by enough complexity in dealing 
with the IRS that for decades advisers 
have recommended against forming 
foundations unless the amount of giv- 
ing is substantial. One hurdle is the cost 
of the advice, including legal and ac- 
counting fees, which potentially could 
eat away at the charitable activities of 
the foundation.” Steuerle, supra note 11. 

23 Under the Clinton proposal, only do- 
nor advised funds maintained by public 
charities would enjoy the presumption 
of public charity status. Clinton Trea- 
sury Proposal, supra note 6, at 107. 

24 Admittedly, there are isolated cases 
of reported abuse. See Reed Abelson, 
Serving Self While Serving Others, N.Y. 
Times, May 8, 2000, at A16 (discussing 
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alleged abuses of donor advised funds by 
one particular promoter); Monica Lan- 
gley, Efforts of Biggest Charities to Limit 
Popular Tax Break Gain Momentum, 


May 5, 2000, at B8 (discussing alleged 
abuses of donor advised funds by same 
promoter). 

*5 Steuerle, supra note 11. 
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Family Law 


Strategic Management of the Family Law Practice 


any family lawyers, 

myself included, did 

not go to business 

school as undergradu- 
ates. Perhaps we should have. Af- 
ter entering the practice of law, we 
were told that law is a “profession,” 
not a business, and that our profes- 
sion and practice would suffer if we 
approached our practice from a 
business perspective. This perspec- 
tive was understandable in the era 
(pre-1970s) when the demand for 
legal services exceeded the supply 
of lawyers. Ironically, in today’s le- 
gal economy, where too many law- 
yers chase too few quality cases, it 
is this antiquated viewpoint that 
could in fact be most deadly to the 
viability of our practice. 

Why do some businesses succeed 
and others fail? Why has Wal-Mart 
consistently outperformed the retail 
industry as a whole while K-Mart 
has struggled? In your own legal 
community, you may know lawyers 
of equal ability experiencing radi- 
cally different levels of success. 
Strategic management theory ar- 
gues that the strategies an organi- 
zation employs have a major impact 
upon its performance relative to its 
competitors. 

A strategy is simply a specific 
pattern of decisions or actions that 
managers take to achieve an 
organization’s goals. Strategic man- 
agement focuses on long-range 
planning. 

The strategic planning process 
has five major steps: 

1) Establishing strategic vision 
and mission for the firm; 

2) Converting the strategic vision 
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This article 
discusses the 
fundamental 
concepts of strategic 
management and 
illustrates how they 
may be successfully 
applied to the family 
law practice. 


and mission into measurable objec- 
tives and performance targets; 

3) Developing a strategy to reach 
those objectives; 

4) Executing the chosen strategy 
efficiently and effectively; 

5) Evaluating performance, re- 
viewing new developments, and 
taking corrective action. 


Developing Strategic 
Vision and Mission 

Most family lawyers practice in 
small firms. As such, the process of 
developing a strategic vision is 
somewhat different than the pro- 
cess undertaken by corporate man- 
agers. Before deciding on the firm’s 
vision and mission, the family law- 
yer must first establish goals and 
priorities in his or her personal life. 
We must remember that our law 
practice exists to serve us, not bur- 
den us. If properly managed, our 


practice can support our families, 
send our children to college, and 
provide for our retirement. If im- 
properly managed, it can make us 
miserable and, ultimately, may fail. 

You should ask yourself: 

¢ How much money do I need or 
want to make? 

¢ How many hours per week do I 
want to work? 

¢ When do I want to retire? 

e What aspects of my current 
practice do I most enjoy? 

e What do I dislike? 

Stephen Covey, in his book, The 
7 Habits of Highly Effective People, 
refers to this process as “beginning 
with the end in mind.” He writes: 
[T]he most fundamental application of 
“begin with the end in mind” is to begin 
today with the image, picture, or the 
criterion by which everything else is 
examined. Each part of your life— 
today’s behavior, tomorrow’s behavior, 
next week’s behavior, next month’s be- 
havior—can be examined in the context 
of the whole, of what really matters to 
you. By keeping that end clearly in 
mind, you can make certain that what- 
ever you do on any particular day does 
not violate the criteria you have defined 
as supremely important, and that each 
day of your life contributes in a mean- 


ingful way to the vision you have for 
your life as a whole. 


Therefore, it is essential that you 
reflect upon and recognize your per- 
sonal core values and your personal 
definition of success before defining 
the strategic vision for your practice. 

The mission statement for your 
law practice defines the nature of 
the firm’s practice and what the 
firm is trying to accomplish over the 
next five to 10 years. The ideal mis- 
sion statement should answer the 
following questions: Who is being 
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satisfied by our services? What 
needs are being satisfied? How are 
our client’s needs being satisfied? 

For example, the mission state- 
ment for my law practice states: “We 
seek to provide the highest quality 
legal representation available in the 
area of marital and family law (ex- 
cluding dependency cases) to middle 
to upper income individuals in the 
Tenth Judicial Circuit through the 
utilization of superior knowledge, ex- 
pertise, technology and client service.” 

This type of mission statement 
should be a collaborative effort be- 
tween the attorney and staff. Unlike 
the current fad of publicly displayed 
mission statements (which often 
appear to be for “PR” purposes), your 
firm’s mission statement is for at- 
torney and staff only and is designed 
to ensure that everyone in the firm 
remains focused on the strategic 
plan. 


The SWOT Analysis 

An essential component in formu- 
lation of the strategic vision and mis- 
sion statement is the SWOT analy- 
sis. “SWOT” refers to strengths, 
weaknesses, threats and opportuni- 
ties and threats. Strengths and 
weaknesses refer to the firm’s inter- 
nal capabilities; threats and oppor- 
tunities and threats look to external 
forces. Strengths refers to the firm’s 
core competencies, that is, something 
that the firm does particularly well 
in comparison to its competitors. 

The SWOT analysis should be a 
collaborative exercise by the attor- 
ney, associates (if applicable), and 
support staff. Each person should 
write down his or her opinions re- 
garding each area (you may be very 
astute regarding your strengths, but 
need assistance in identifying your 
weaknesses. Your staff will be more 
than happy to assist you in this re- 
gard). 

In considering threats and oppor- 
tunities and threats, you should con- 
sider the local legal market as well 
as national trends. For example, you 
should review the most recent 
Florida Vital Statistics Annual Re- 
port (1999) regarding trends in dis- 
solution of marriage in your target 
market area. Reviewing these sta- 


tistics reminds us that there is a 
limited amount of legal work avail- 
able and forces us to confront and 
evaluate our place in the market. 

You should also consider broader 
trends in the legal profession, such as: 

¢ The redefinition of the law firm. 
Is multidisciplinary practice in our 
future? Should law firms be man- 
aged by MBAs? Will lawyers become 
employees working for the legal 
equivalent of HMOs? 

e The impact of the Internet and 
technology. 

e The pro se movement. 

eRecommendations of The 
Florida Bar Family Law Steering 
Committee. 


Measurable Objectives 
and Performance Targets 
Now that you have formulated a 
mission statement and developed 
your strategic vision, the next step 
is to convert this strategic vision 
into specific performance targets. To 
be meaningful, the major goals 
should have four characteristics: 


1) They should be precise and 
measurable (avoid generalities such 
as “maximize profits”); 2) they 
should address important goals (to 
maintain its focus, the organization 
should operate with a limited num- 
ber of goals); 3) they should be chal- 
lenging but realistic; 4) they should 
specify a time period. 

Bill Hewlett, one of the founders 
of Hewlett-Packard, has observed, 
“You cannot manage what you can- 
not measure... what gets measured 
gets done.” 

Long and short term goals should 
be included. When tradeoffs must be 
made between long and short term 
goals, long term goals generally 
should prevail. It is rare for any 
business to thrive when manage- 
ment repeatedly sacrifices long term 
goals for short term advantage. 


Developing a Strategy 

Thus far, you have established a 
clear vision and mission for your 
practice and you have developed 
measurable, important, challeng- 
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ing, and realistic goals. You have 
also developed a time period for 
those goals. In this step, we will de- 
velop the strategy to enable the 
practice to meet its performance 
objectives. 

First, we must seek to develop a 
sustainable competitive advantage. 
A business has a competitive advan- 
tage when its profit rate is higher 
than its competitors’. A sustainable 
competitive advantage occurs when 
the business is able to maintain this 
high profit rate over a number of 
years. 

Two factors primarily determine 
the firm’s profit rate and, therefore, 
its competitive advantage: the 
amount of value clients place on the 
firm’s services and the firm’s over- 
head cost. 

Generally, the more value clients 
place on a firm’s services, the higher 
the price the firm can charge for 
those services. Therefore, the cre- 
ation of value is the basis for gain- 
ing a competitive advantage. 

There are four primary ways to 
create value for clients: efficiency, 
quality, innovation, and client re- 
sponsiveness. 

Each practitioner must examine 
his or her practice to identify how 
these four areas can be improved. 
The starting point is specialization. 
The hard reality of the current le- 
gal marketplace is that few practi- 
tioners can achieve a sustainable 
competitive advantage without fo- 
cusing their practice on one area of 
law. 

By practicing exclusively in one 
area, the cost of resource materials, 
software, CLE, and marketing de- 
creases. Specialists enjoy greater 
productivity, less stress, an en- 
hanced professional reputation 
among judges, and access to better 
quality cases. The “building blocks” 
of competitive advantage (efficiency, 
quality, innovation, and client re- 
sponsiveness) all are improved 
through specialization. 

In Florida, specialization means 
board certification. Only board cer- 
tified lawyers may market them- 
selves as specialists. Board certifi- 
cation acts as a form of differen- 
tiation strategy. A differentiation 
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strategy achieves a competitive ad- 
vantage by creating a product that 
the client perceives to be unique. 
This perception of uniqueness al- 
lows the attorney to charge a pre- 
mium price relative to the competi- 
tion. Think about it. Which divorce 
lawyer charges and receives the pre- 
mium rate in your community: the 
general practitioner who has count- 
less low dollar cases in five areas of 
practice, or the board certified mari- 
tal and family law expert who spe- 
cializes exclusively in a few high end 
financial divorces? Consider lawyers 
in the news and on television tak- 
ing on the biggest and most lucra- 
tive cases. Are they practicing more 
than one type of law? The answer is 
obvious: Only when a lawyer be- 
comes the best in a given specialty 
does that lawyer have the opportu- 
nity, and expertise, to take on the 
biggest and most profitable cases. 
Moreover, becoming the best is a 
function of specialization. 

Once board certification has been 
achieved, the practitioner should 
give serious consideration to appli- 
cation to the American Academy of 
Matrimonial Lawyers. The academy 
is a nationwide group of approxi- 
mately 1500 matrimonial lawyers. 
Academy requirements are rigorous, 
including board certification if avail- 
able in that practitioner’s state, a 
number of years’ specialization in 
matrimonial and family law, and 
completion of a written and oral 
exam. Membership in the academy 
provides a nationwide referral net- 
work and excellent CLE programs 
and allows for interaction with the 
best marital and family lawyers in 
the country. It is the ultimate dif- 
ferentiation strategy for the mari- 
tal and family lawyer. 

Another method for improving the 
building blocks of value (efficiency, 
quality, innovation, and client re- 
sponsiveness) is through standard- 
ization of procedures. Standardiza- 
tion is the elimination of discretion 
or choice. Put another way, similar 
tasks should be done in the same 
manner every time. It has been said 
that “Discretion is the enemy of or- 
der, standardization and quality.” 
Furthermore, a given task should be 


done by the lowest paid person who 
is capable of performing the task 
properly. 

The starting point for standard- 
ization is the development of the 
firm’s procedure manual. The goal 
of the procedure manual is a writ- 
ten delineation of all activities of the 
law firm. It should be unique to your 
practice and will naturally evolve as 
the practice grows. 

You should begin by critically ex- 
amining each component of the vari- 
ous tasks performed in the firm. 
This should be a collaborative pro- 
cess between attorney and staff (the 
attorney being the final arbiter). 

I have included a list of topics to 
consider for your manual. It is not 
intended as a definitive list. There 
is no definitive list except the one 
that you develop to meet the unique 
requirements of your practice. 

The specific application of technol- 
ogy to the family law practice is be- 
yond the scope of this article. How- 
ever, we must recognize technology 
as a powerful tool in providing value 
to the client through quality, effi- 
ciency, innovation, and client ser- 
vice. 

Examples of the application of 
technology to the family law prac- 
tice include voice recognition, child 
support, use of spreadsheet software 
for equitable distribution and tax 
calculation, time, billing and case 
management software, pension 
valuation, and document assembly 
programs. Clearly, the firm that 
makes innovative use of technology 
will enjoy a competitive advantage 
over the firm that does not. 

We have previously seen that cli- 
ent service or responsiveness is one 
of the fundamentals in providing 
value to the client. There have been 
numerous excellent articles written 
on this topic and indeed there has 
developed a set of unofficial stan- 
dards which are commonly men- 
tioned (return phone calls, send cli- 
ents copies of pleading, etc.). Many 
of these standard recommendations 
are suggested to avoid ethical prob- 
lems. These standards are fine but 
should be viewed as merely the 
starting point of client service. 

To really provide the type of cli- 
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ent service that will achieve a com- 
petitive advantage over your com- 
petitors, you must begin by exam- 
ining all aspects of your practice 
from the client’s viewpoint. For ex- 
ample, do you enjoy filling out 
lengthy questionnaires in your 
physician’s waiting room? Probably 
not. Well, your client probably 
doesn’t like it either. Perhaps some 
other, more user-friendly, method 
can be developed. 

Each step in the process should 
be reviewed with the goal of mak- 
ing the process easier and less 
stressful for the client. There is no 
one right way to provide client ser- 
vice. Although unique to each 
person’s practice, attention to detail, 
productive use of technology, and a 
motivated support staff are essen- 
tial regardless of the particular 
methods employed. 


Execution of Strategic Plan 

The strategic plan is implemented 
through action plans which describe 
detailed activities, responsibilities, 
and targeted completion dates re- 
quired for a specific project. The 
methodology is similar to the old 
adage about how to eat an elephant 
(which is one bite at a time). 

It is essential to specify the activi- 
ties required for each outcome, the 
completion date, and the person re- 
sponsible. An action plan can be ex- 
pressed using the following formula: 
Responsible person + action verb + 
goal (possibly expressed as a quan- 
tity) + time frame. Examples in- 
clude: 1) The bookkeeper shall bill 
all client work by the 30th of every 
month; and 2) I shall complete and 
file the application for board certifi- 
cation by January 5, 2002. 

The firm’s action plans should be 
developed with, delegated to, and 
supervised with your office staff 
during staff meetings. These meet- 
ings should be scheduled during 
normal office hours at regular inter- 
vals (you should probably begin with 
weekly meetings). The meeting 
should be held as early in the day 
as possible to avoid interruptions 
and have sufficient time allocated 
(at least one hour). 

It is essential to specify the activi- 


ties required for each outcome, the 
completion date, and the person re- 
sponsible. Without the weekly re- 
view of progress on the various ac- 
tion plans, it is easy to degenerate 
into inactivity or misdirected activ- 
ity. One of the advantages of staff in- 
volvement is that you are forced to 
confront your own procrastination. 


Evaluating Performance 

The final step in the strategic 
management process is to evaluate 
the firm’s performance, review new 
developments, and take corrective 
action. This is an ongoing activity 
that should be reviewed on a 
monthly or weekly basis. Accurate 
information is essential to this pro- 
cess. Every firm needs systems for 
gathering and reporting strategy- 
critical information and tracking key 
performance measures over time. 

Evaluation of the firm’s financial 
progress requires, at a minimum, 
the following data for the applicable 
time period: gross revenues; fixed 
expenses; fees billed; fees collected; 
accounts receivable (30/60/90 days); 
new files opened; files closed; funds 
in the firm’s operating account; any 
unearned retainer amounts in the 
trust account. 

By constantly monitoring these 
factors, you can spot trends and take 
corrective action. However, this data 
is just a starting point. You can 
maintain a database to track any 
area of your practice. For example, 
you may wish to maintain data re- 
garding your initial consultations. 
What percentage of initial client 
consultations retain you for repre- 
sentation? From where do they come 
(referrals, Yellow Pages)? 

I have maintained this database 
over the past year and discovered 
that by raising the consultation fee 
by 50 percent, the percentage of ini- 
tial client consultations that re- 
sulted in my being retained for rep- 
resentation increased by 32 percent. 

This type of information is criti- 
cal in evaluating the effectiveness 
of your marketing efforts. If you find 
that your Yellow Pages advertise- 
ment generates a significant num- 
ber of calls, but only a small percent- 
age of those callers actually retain 


you, you may wish to redirect the 
money spent on the Yellow Pages to 
some other form of marketing. With- 
out data, however, you aren’t truly 
managing, only guessing. 

Evaluation of the nonfinancial 
performance of your firm is more 
challenging, since issues regarding 
quality control are more difficult to 
measure. One of the best methods 
for maintaining quality control is 
through case management confer- 
ences with your staff. Each case in 
your office should receive a thorough 
review at least on a monthly basis. 
There are a number of software pro- 
grams available to assist you or you 
may choose to design your own us- 
ing a database such as Microsoft 
Access. You really can’t review your 
cases too often. 

If you find that, even after imple- 
menting proper time management 
techniques, you still do not have 
time to properly review your cases, 
you need to take corrective action. 
The corrective action may include 
hiring additional staff or increasing 
your hourly rate and retainer re- 
quirements. Remember that over 
the long term, your practice cannot 
grow if quality is compromised. 


Conclusion 

Today, it is essential for the fam- 
ily lawyer to apply these funda- 
mental principles of strategic man- 
agement to his or her practice in 
order to achieve and sustain a com- 
petitive advantage in the legal 
marketplace. Hopefully, this ar- 
ticle will prompt the reader into 
further investigation of this vitally 
important subject. U 
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Trial Lawyers Forum 


How to Protect Yourself from Malpractice 
at Trial While Protecting Your Clients on Appeal 


ne of the surest ways for 

litigators to be sued is 

for their clients to wit- 

ness an obvious error or 
omission at trial. Use of the tech- 
nique addressed in this article sub- 
stantially reduces the chances of 
this happening and protects their 
clients on appeal. 

Many call this technique a trial 
brief, which is not the same as a 
trial notebook. It seems, though, 
that several law schools do not 
teach it and countless litigators are 
unaware of it, as are many firms, 
including some of the largest firms 
in Florida. 

Essentially, the trial brief is a 
blueprint for trial preparation that 
is found in one document. It can 
easily be set up as a template on a 
computer and does not require spe- 
cial software. In its initial form, the 
trial brief simply lists general cat- 
egories that competent practitio- 
ners must consider before trial. 
Reason suggests that the more time 
they have to meaningfully consider 
these factors, the more likely they 
will prevail at trial and on appeal, 
should there be one. 

Properly used, the trial brief fo- 
cuses litigators’ attention on these 
factors early in the case. This is 
because the trial brief should first 
be used while drafting the initial 
pleadings. Thereafter, it is continu- 
ally updated with new information 
and should even be relied upon in 
preparing closing argument, in 
drafting appellate submissions, and 
during oral argument. Parts of the 
trial brief can also be incorporated 
into pre-trial stipulations, trial 
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Using the trial brief 
greatly enhances 
the litigators’ 
confidence at trial, 
because when trial 
begins, they know 
their case, and their 
opponent's case. 


memoranda, and proposed findings 
of fact and conclusions of law. 

Using the trial brief greatly en- 
hances the litigators’ confidence at 
trial, because when trial begins, 
they know their case, and their 
opponent’s case, inside out. They do 
not have to spend the last few days 
before trial frantically sorting 
things out. Rather, they know pre- 
cisely what they have to do to prove 
their case and disprove their 
opponent’s. Equally important, they 
have prepared for it. 

This is not to say, though, that 
everything at trial will go as 
planned. However, having thor- 
oughly prepared the case, and with 
a trial brief at your side during trial, 
you should have a better chance of 
handling the challenge than with- 
out it. 


Another advantage of the trial 
brief is that it significantly ad- 
vances the ability to recommend 
settlement before trial. This is the 
consequence of having competently 
analyzed the strengths and weak- 
nesses of both yours and your 
opponent’s cases well before trial. 

The trial brief becomes especially 
invaluable when more than one at- 
torney is working on the case, be- 
cause it puts everyone instantly on 
the same page concerning the vital 
aspects of the case. This benefit is 
increased significantly when the 
lawyers share the same database; 
everyone involved has instant ac- 
cess to the latest version of the trial 
brief at any time. Since the ability 
to render sound advice is dependent 
on information, the more facts that 
are known by all working on the 
case, the more meaningful partici- 
pation will be and the more in- 
formed their advice. 


Elements of a Trial Brief 

There are no fixed categories that 
must be included in every trial 
brief. It is a matter of personal pref- 
erence. You might even use differ- 
ent categories depending on the 
type of the case. Yet, there are some 
fundamental categories for consid- 
eration: 
¢ Facts of the Case 

Under this heading, I recommend 
a detailed chronology of the facts. 
At first, you may not know many; 
however, as discovery progresses 
more will be uncovered. Conse- 
quently, the chronology must be 
continually updated as new facts 
come to light. 
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Usually, if the source of informa- 
tion is a document, I record an en- 
try in the chronology by starting 
with the date of the document, then 
a brief description of the document 
(e.g.,letter from Joe to Tom), and a 
synopsis of the information in it. 
Facts that are referred to in docu- 
ments, such as “earlier meeting ref- 
erenced in the letter between Joe 
and Tom,” and facts from witnesses 
should be recorded by their date. 
Then, write the fact and lastly its 
source. Computers simplify this 
task because they allow interlinea- 
tions. 

If the initial chronology is sent to 
the client before the pleadings are 
finalized, not only will it show that 
the lawyer is on the ball, but also 
can act as a catalyst for discussion 
that may lead to the discovery of 
additional facts. Sometimes, it may 
be prudent to send the client the 
entire trial brief. This is especially 
true when working with the client’s 
in-house counsel or with a sophisti- 
cated client. 
Pleadings 

Here, the essence of the com- 
plaint, answer and affirmatived de- 
fenses, replies, and cross and 
counter claims is set forth. The pur- 
pose of this section is to help keep 
attention directed to the issues that 
lie ahead. It gives the ability, in a 
few seconds and at any time, to keep 
always in mind what is relevant to 
the case and what is not. While you 
may have drafted part of the plead- 
ings and were obviously familiar 
with them at the time, memories of 
the details tend to fade over the 
months or, in some cases, years. 

e Law 

The elements of the cause of ac- 

tion and defenses should first be 


Michael Winer has represented 
clients for 26 years in major civil litiga- 
tion, including appeals. For three years, 
he practiced as a New Zealand barrister 
in its highest appellate court. Mr. Winer 
currently practices in south Florida. He 
graduated from the University of Florida 
Law School. 

This column is submitted on behalf 
of the Trial Lawyers Section, Robert F- 
Spohrer, chair, and D. Keith Wickenden, 
editor. 


listed under this category. If any 
statutes, rules, or regulations are 
relevant, set forth only their perti- 
nent portions; omit the irrelevant 
language. Then, add applicable 
rules of law and equitable maxi- 
mums. Authorities should follow 
each of the above entries. If any 
problems are anticipated at trial, 
such as evidential or procedural, 
include the case citations relating to 
them and what the cases stand for. 
e All Legal Issues Identified 

If there are any issues of law that 
will most likely be disputed, because 
of conflicting precedent or for an- 
other reason, set them forth here. 
e Theme of Your Case and Your 
Opponent’s Case 

Try in 50 words or less to sum up 
the “guts” of both your case and your 
opponent’s. 
© Merits 

Forget about the legal principles 
learned in law school, no matter how 
hard it is. Under this category, put 
down why your client, in fairness, 
deserves to win and why your oppo- 
nent ought to lose. For instance, 
your client should win not because 
there was a breach of the contract, 
but because the opposing party 
should not benefit by breaking its 
promise to your client. 
e Facts to Prove, How to do It, and 
How Opponent Will Try to Disprove 
Them 

Referring to the elements of law 


that you need to establish, list each 
one and the facts (and references) 
to support them. Also, jot down how 
you anticipate your opposition will 
attempt to disprove the facts you 
intend to rely upon. 
¢ Suspected Facts Opponent Will 
Introduce to Support Causes of Ac- 
tion or Defenses 

Referring to the elements of law 
that your opponent will need to 
prove, enumerate them and the facts 
that you believe will be introduced 
to support them. Then, note how you 
will disprove them. 
e All Identified Factual Issues 

Enumerate at this point all ma- 
terial factual inconsistencies likely 
to arise at trial. 
© Witness List 

Here, not only include the names 
of your witnesses but also the order 
in which you intend to call them. 
Often the order will change, as the 
final trial strategy is determined. 


A Final Observation 

On appeal, litigators are bound by 
the evidence in the record and most 
often by the positions advanced be- 
low. Their hands are tied if some 
critical evidence was omitted from 
the record. Almost always, they are 
prohibited from raising on appeal an 
argument or taking a position that 
was not made at trial. By using a 
trial brief, the chances of this hap- 
pening are greatly diminished. U 


It doesn’t matter if you consider yourself a small fish 
in a large pond, or a big fish in a small pond. 
What you need to remember is that the pond belongs to me. 
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Hilton Head Oceanfront 
Rentals Co. You pla 
CMagnolia We'll do all the wor 


BED & BREAKFAST vacation to be relaxing and rewarding. That's 
why we offer complete vacation planning. You 
tell us your needs and we'll take care of all 
the details, including airfare and car rental. 


Pathe 


A grand, estate cca 1926, 
in beaut downtown Mount 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 


E-mail: Info@Magnolialnn.net Z JFRONT 

347 E. Third Ave. COMPANY 
Mount Dora, Florida 32757 P.O. Box 6151 * Hilton Head, SC 29938 


Call For Information 


“Only come to Magnolia Gan with 1-800-845-6132 


someone you want to like you a lott” http://www.oceanfrontrentals.com 888-THE BEACH (888- 843- 2322) toll 1 


Get Away? 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot | 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 


online — 
travel} 


canoeing, golfing (with or without the | § 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


expkereSC.com 


Youn Gateway Jo Exploning South Canolina 


Planning your vacation? 
Choose South Carolina for golf, beaches, 
shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. ki awa h ren dale CO a www.frippislandresort.com 
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ONE PHONE CALL WILL Do IT! 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
°510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


® 
The Grove Park InnResort 
A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


508-693-7200 


+ FREE SERVICE 
+ Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 


+ Founded in 1977 we are the Islands’ longest established 


+ Serving Individuals, Corporations, Wedding Groups & 


Cottages, Guest Houses, Bed & Breakfasts, and 


Condominiums 


reservation service with a history of successfully 
accommodating our Islands’ visitors 


Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 


www. ‘eser com 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http:/Awww.goddardmansion.com 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed e& Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 


www.idahorocky.com 
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Walk Earth's: VWOMEN'S 
‘Scenic Trails WEEKEND 


YOU COULD SAY GETAWAYS | 
WERE ON A MISSION. | 
Stay in B&B's, Inns, Lodges Mom 
Weekends and Weeklongs+ Sor mothers & others | 
California * New Mexico * Great Smoky Mountains IN SO. CALIFORNIA 
Maine + New Hampshire * Midwest and more ‘ 
MEXICO: Copper Canyon + Yucatan 
arts & crafts # yoga fun 
Hs campfire massage & more 
x4 
(TO PAMPER YOU) a. Camp y 
CHING 40 classes 
Call for Brochure sleep? 
HAMINADE 877-869-5745 847-869-5745 fun 
BENCHMARK HOSPITALITY massage 
email: teiywt@mes.com 
Y PACKAGES FROM e 
www.earthisyours.com 
800-283-6569 CALL (888) 633-2226 
WWW.CHAMINADE.COM “One of the To ples tn AY Tour OR TAKE A CAMP TOUR: 
ONE CHAMINADE LANE, SANTA CRUZ CA _ Companies Jalking Mag COM 
COC; 
<= 
Let 140,000 eyes 4 
pe § see the world rh 
= through your 
§ advertisementinthe 
Condos, vacation homes, lakeview & P a 
EXPERIENCE THE lakefront estates from $99 to $2,500 
$47 - MILLION nightly E Travel @ Leisure Section & 
TRANSFORMATION 888-266-3612 
: bratresort.com Step i : 
oe siv ire e j in the right 
LAKE TAHOE INCLINE VILLAGE, NV i in the 
beams... From lobby to rooms, 
we're turning back time to the Lawyer Services Pages! 
elegance of 1920's Lake Tahoe. 
Not to mention adding a 100-seat j 
theater, full-service spa... All at the 
same 26-acre lakefront resort, still - a 
known for 50,000 sq. ft. of P To Advertise Contact: a 
indoor/outdoor meeting space. Julie Tanner 
* Larger 3 & 4 bedroom units g (850) 561-5687 ai 
* Hot tub, sauna and large rec room or e-mail: 
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AMFS staff 
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personally review 

your medical records, 
formulate opinions, and 
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HEALTH CARE AUDITORS, INC. 
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